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"THE ARGUMENT OF ELIOT TUCKERMAN, ESQ., IN 
THE NEW YORK ASSEMBLY, THAT THE PRO- 
HIBITION AMENDMENT WAS NOT LEGALLY AND 
CONSTITUTIONALLY BEFORE THE STATES FOR 
ACTION — BECAUSE THE TWO HOUSES OF CON- 
GRESS HAD VOTED TO SUBMIT THIS AMEND- 
MENT BY A MINORITY OF THE SENATE AND 
BY LESS THAN THE REQUIRED NUMBER OF 
THE HOUSE, WHEN THE CONSTITUTION OF THE 
UNITED STATES REQUIRES THAT AMENDMENTS 
MUST BE SUBMITTED BY “TWO-THIRDS OF 
BOTH HOUSES”—A QUESTION OF CONSTITU- 
TIONAL LAW OF VERY FAR-REACHING IMPOR- 
TANCE FOR THE FUTURE OF THE NATION. 


P INTRODUCTORY STATEMENT. 


© The vote under which Congress submitted the Prohibition 
“Amendment to the states was in December, 1917. The resolu- 
Mion provided that the states should be given seven years to 
Meonsider and act upon this matter. 
q Now that the Massachusetts legislature, under great pressure, 
Whas voted to ratify this amendment without allowing itself or any 
‘ne else in the state suflicient opportunity to study the amend- 
ment or its ultimate effect or its constitutional relation to the rest 
bof the national structure, it is, perhaps, time for members of the 
Dar, at least, to begin to study the matter a little and find out what 
Mhe amendment means which bas been so enthusiastically passed, 
ad also to inquire whether any amendment has ever really been 
psubmitted by the Congress of the United States in a manner 
; hich gives legal effect to the action, either of Congress in sub- 
Smitting it or of the legislature of Massachusetts and other states 
h voting to ratify it. 
Neither this Association nor any committee representing it has 
en any part in the controversy over this measure and as far 
the merits or demerits of national prohibition, as a matter of 
Dlicy, are concerned, it is not a peculiarly legal question. 
» But, it is the peculiar function of the bar to study the legal 
Bspects of this amendment, its nature and relative position in the 
Siructure of government, and the method of its submission, and 
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to tell the public about it, and these legal questions are far 
more delicate and far-reaching than is generally realized to-day, 
as will appear to those who read carefully and reflect upon the 
argument of Mr. Tuckerman in his fight in the New York Assem. 
bly for a ** square deal” for the Constitution of the United States, 
and through it for the people of the United States and of the 
several states. 

Many things about this amendment and its method of submis- 
sion have been overlooked in the very earnest, but mixed moral 
and political atmosphere which has thus far surrounded the dis- 
cussion of the question before state legislatures. Comparatively 
few people have read the words of the amendment. 

Mr. Tuckerman has done not only the state of New York, but 
the nation, a distinguished service in presenting so clearly the real 
question of constitutional government involved, freed from other 
considerations. ‘This question will have to be faced by the 
American people and by the legislatures of all the states, either 
before or after action upon this amendment, because we cannot 
tell what or how many other amendments may be offered to the 
state legislatures in the same way by a minority of Congress 
under the same rule as to legislative practice which was followed 
in this case. The issue, therefore, is squarely, whether the rulings 
of the speaker of the House and of the presiding officer of the Sen- 
ate followed by Congress in a very limited number of cases are to 
be accepted by the states and by the American people perpetually 
as the final determination of the meaning of the Canstitution of 
the United States in so important a matter. 

That is the permanent constitutional issue presented by this 
Prohibition Amendment, as pointed out by Mr. Tuckerman. I did 
not notice from anything appearing in the newspapers that this 
question was discussed at all by the Massachusetts legislature 
before they acted upon this matter, and it would seem to furnish 
very forcible reasons for a reconsideration of their action. The 
facts which Mr. Tuckerman obtained from the Clerk of the Senate 
and from the House of Representatives, which were spread upon 
the records in New York, do not appear to have been presented to 
the Massachusetts legislature. Now that the facts raising this 
question have been made public, does the Massachusetts legisla- 
ture wish to allow the name of the state to stand as approving the 
practice by which Congress may undertake amendments to the funda- 
mental law of the nation by a minority vote of two-thirds of a vary- 
ing quorum or perhaps one more than one-third of each house? 

There are two other questions of constitutional procedure which 
arise in connection with this amendment. 
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First, Section 3 places a time limit of seven years from the date 
of submission in which the amendment must be ratified by the 
states and, if not ratified within that time, it shall be inoperative. 
The question has been raised whether it is within the constitutional 
power of Congress to attach such a condition to ratification and 
whether the provision in Section 3 is not mere surplusage. When 
one considers the question in the broad constitutional sense in 
which it ought to be considered, in these days of complicated 
modern life, can it be said that it is beyond the function of 
Congress, acting as it does in this matter of a constitutional amend- 
ment as substitute for a Constitutional Convention, to give expres- 
sion to its judgment that if this thing were to be presented, it 
ought to be decided in one way or the other within a reasonable 
time, and that the nation should not be subjected to the uncer- 
tainty which would result from allowing such a question as this to 
hang open indefinitely. 

Second, the question of law which may arise, particularly in 
view of the facts brought out by Mr. Tuckerman as to the votes 
in Congress which were not submitted to the legislatures of the 
states which have already voted in favor of ratification, whether 
the same or a succeeding legislature can constitutionally reconsider 
and repeal or revoke its action in favor of ratification. 

It is sometimes said that ratification by a state legislature is 
irrevocable. But is it? What sound reason is there why it should 
be so considered? Granting that the state legislatures act in 
regard to a matter of this kind in a somewhat peculiar position as 
distinguished from their action in regard to their ordinary legisla- 
tive functions —granting that they act in the performance of a 
special function imposed upon them by the people of the United 
States as a whole as expressed through the Federal Constitution 
and that, by that instrument they are made a sort of special Con- 
stitutional Convention for the purpose — nevertheless, it follows 
from the dual nature of American government that the state leg- 
islatures also act in their capacity as state legislatures and as 
representing the people of the state, not only in their capacity as 
citizens of the United States, but as citizens of the United States 
who are also citizens of a separate state which occupies a position 
distinct from the federal government and the interest of which has 
been and will be affected by any proposed amendment. 

Granting, also, in case of an amendment legally submitted by 
Congress, after the necessary three-fourths of all the states have 
voted in favor of ratification, that not one of those ratifying 
states can change its mind — yet until such necessary number of 
ratifying state legislatures is reached, what sound reason is there 
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in the nature of things or in the nature, theory or structure of 
our government which prevents those citizens of the United 
States, who are also citizens of a particular state, from expressing 
their considered judgment through their legislatare, even if it 
involves changing their minds as expressed by some previous 
legislature ? ~ 

The reasoning in Jameson’s ‘‘Constitutional Conventions ” (4th 
ed., §§ 583 to 585) seems unconvincing and superficial. It is also 
assumed in § 586 that state legislatures stand in the same position 
in this matter as would special conventions chosen for the purpose 
if Congress should call for a ratification by conventions instead 
of by legislatures. But, whatever would be the rule if conventions 
especially elected to consider an amendment were called for, the 
situation is entirely different when an amendment is submitted to 
any legislatures which may be already elected or elected at any 
time within seven years and without any special relation to any 
proposed amendment. Why should it be assumed that a legis- 
lature elected before any amendment is submitted to the people of 
the states and merely because it happens to be in session can irrevo- 
cably bind those people within a few months to anything which may 
be submitted, however ill-considered it may be, which will not only 
affect directly or indirectly the interests of the people of such 
states but will also involve their forcing the rule down the throats 
of non-ratifying states and perhaps also weakening the nation. 
There are no precedents or reasons which justify an interpretation 
permitting such sudden and arbitrary tinkering with the frame- 
work of the nation and preventing its reconsideration. Certainly, 
if a state can change its mind in favor, it can also change its mind 
against, ratification. 

F. W. GRrinvELL. 


“A FIGHT FOR THE FEDERAL CONSTITUTION IN THE NEW 
YORK ASSEMBLY OF 1918.” 

Mr. TuckermMAn’s Intropuctory NoTE TO THE PAMPHLET 
CONTAINING THE FOLLOWING EXTRACTS FROM THE REPORT OF 
THE DEBATE. 

I have decided to print the stenographic report of certain 
debates and proceedings in the Assembly of 1918 relating to 
important constitutional questions which have been raised in 
connection with the proposed Amendment to the Constitution 
of the United States prohibiting the manufacture, sale, trans- 
portation, importation and exportation of intoxicating liquors for 
beverage purposes in order that the hard fight which I have made 
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to have these questions considered may not be entirely lost; and 
in the hope that the succeeding Legislature, and the Legislatures 
of other States may give to these questions the consideration 
which they deserve. 

The Assembly convened on January 2, 1918. On that day a 
communication was received from the Governor, transmitting to 
the Legislature the Joint Resolution of Congress proposing the 
above-mentioned amendment. This communication is printed as 
Appendix I hereto. 

On January 9, 1918, a Concurrent Resolution ratifying the pro- 
posed Amendment was introduced in the Assembly by Mr. 
McNab of Schenectady, read by its title, and referred to the 
Committee on Judiciary, of which I was a member. This Con- 
current Resolution was given Assembly Introductory number 29, 
and is printed as Appendix II hereto. An identical resolution 
was introduced at the same time in the Senate by Senator Hill 
(Senate Introductory number 21) and referred to the Senate Com- 
mittee on Taxation and Retrenchment. 

On February 26, 1918, a public joint committee hearing on the 
proposed Amendment was held in the Assembly Chamber before 
the Senate Committee on Taxation and Retrenchment and the 
Assembly Committee on Judiciary. Mr. Austen G. Fox and Mr. 
Everett P. Wheeler of the New York bar, Mr. Samuel Gompers, 
Mr. Joseph Bailey of Texas and other gentlemen appeared against 
the ratification of the proposed Amendment; and Mr. William 
H. Anderson, Dr. Ella Boole, Mr. James Acton of Toronto, Mr. 
William J. Bryan and other gentlemen and ladies appeared in 
favor of its ratification. The complete stenographic record of 
that hearing was thereafter furnished to the members of the above 
mentioned committees of the Senate and Assembly. 

The following pages are extracts from the minutes of the official 
stenographer of the Assembly. 


April 10, 1918. Eviot TccKERMAN, 
Member of Assembly of 1918, 
10th District, New York County. 


In THE ASSEMBLY OF THE STaTE OF New York. 
Marcu 6, 1918. 
Mr. Pratr: I submit a report from the Committee on the 
Judiciary. 
Tue Speaker: Mr. Pratt submits reports of the Committee 


on the Judiciary. Without objection, the reports are accepted and 
adopted. 
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Mr. WetsH: I ask for the reading of the reports. 

Tue Speaker: The Chair does not desire to cut off any mem- 
ber from making a motion, but the motion should be made before 
the adoption of the report. The question is upon a reconsidera- 
tion of the vote by which the report of the Committee on the Judi- 
ciary was adopted. 

(The vote was reconsidered. ) 

Mr. Wetsu: Mr. Speaker, I request the reading of the report. 

Tue Speaker: The Clerk will read the report. 

Tue CLerkK (reading): ‘* Mr. Pratt, from the Committee on 
Judiciary, to which was referred Assembly Bill introduced by Mr. 
McNab, Introductory No. 29, entitled ‘‘ Concurrent Resolution of 
Senate and Assembly ratifying the proposed Amendment to the 
Constitution of the United States relating to prohibition of the 
manufacture, sale, transportation, importation and exportation of 
intoxicating liquors for beverage purposes,” reported in favor of 
the passage of the same without amendment.” 

Tue SpeAKER: The question is upon the adoption or rejection 
of the report. 

Mr. Tuckerman: Mr. Speaker, there is a minority report. 

Tue Speaker: Does the Chairman submit as part of his report 
a minority report? 

Mr. Pratt: I did, and asked to have it read. 

Tue SpeaKeR: The Chair is perfectly willing that the docu- 
ment should be read, but it seems inconsistent that a report should 
appear in an affirmative and in a negative form. The question is 
the adoption of the report. If you have the report as submitted — 

Mr. Pratt: It is only intended to accompany the report; not 
to be a part of the report of the Judiciary Committee. 

Tue SpeaAKeR: That is quite a different thing. The dissenting 
report from the vote taken by the members of the Judiciary Com- 
mittee is not a part of the report, but, at the request of the Chair- 
man, will be read for the information of the House. I trust that 
members of the House will see the point that the Chair desires to 
call attention to, that if you report the report in toto, you make 
both the affirmative and negative report. 

Mr. Mircuett: I would like to have the minority report read. 

Tue Speaker: The Clerk will read the statement by the minor- 
ity on the question. 

Tue CierKk (reading) : 

‘*Mr. Tuckerman dissented therefrom on the following 
grounds : 

First: This proposed Amendment is not now lawfully 
before the Legislature of this State for ratification because 
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the requirement of Article V of the Constitution of the United 
States that two-thirds of both Houses of the Congress shall 
deem the same necessary, was not complied with. 

Second: This proposed Amendment is objectionable in its 
present form, as has been pointed out by the Bar Associations 
of the State of New York, and of the City of New York: 

(a) because it provides that the Congress and the several 
States shall have concurrent power to enforce the article by 
appropriate legislation. 

(b) because it places a limit of seven years for the ratifi- 
cation thereof by the Legislatures of the several States. 

Third: This proposed Amendment is objectionable because 
it seeks to change a foundation principle of the government 
that the personal and private actions of the citizens shall be 
regulated by the Legislatures of the several States, and no 
opportunity has been offered to the people of this State to 
express their wishes by vote as to this proposed revolutionary 
change in their gov ernment. 

Fourth : This proposed Amendment was not voted upon 
by the Congress until after the election of the present Legis- 
lature of this State. 

Fifth: No time could be lost by the postponement of 
action upon the proposed Amendment by the Legislature of 
this State, because it is impossible to obtain action upon this 
proposed Amendment by the Legislatures of three-fourths of 
the States this year. 


March 5, 1918. 
Ex.ior TucKERMAN 


We, the undersigned, concur in Mr. Tuckerman’s dissenting 
report. : 
Martin BovuRKE 
Mark GOLDBERG 
Maurice Biocu 
Wirtiram O'Hare.” 


Mr. TucKEeRMAN: I wish to oppose the adoption of the report 
of the Committee on the Judiciary. In doing so, I am over- 
whelmed by the tremendous question which is now before this 
House. To my mind, this is the greatest question which has ever 
been presented to this Assembly. It is revolutionary in its char- 
acter, and it calls for a peaceful revolution in our government; a 
change from the foundation principles of the government which 
were placed in the Constitution when it was founded. 

In speaking to the various objections as read from the desk, I 
first speak to the question raised as to whether this amendment is 
properly before this Legislature at all, at this time. The fifth 
article of the Constitution of the United States reads: ‘The 
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Congress, whenever two-thirds of both Houses shall deem it 
necessary, shall propose Amendments to this Constitution.” 
Now, it is conceded that two-thirds of both Houses did not vote 
on this question. 

Mr. SpeaKER: The question of the construction of this article 
of the Constitution of the United States will probably have to be 
passed upon by the Supreme Court. 

Mr. TuckerMAN: It is possible that it may be said to be 
a political question, or a question which is to be decided by Con- 
gress and by the Legislatures of the several States to whom this 
proposed Amendment is referred. But, sir, it can in no condition 
be said to be merely a question for Congress. We cannot dodge 
deciding for ourselyes the construction of Article V of the Consti- 
tution of the United States; because, sir, we are the trustees of 
the people of this State, and they are parties to the Constitution 
of the United States, and their rights are at stake, and we must, 
as their trustees, decide whether this Article of the United States 
Constitution has been complied with. 

Now, the Bar Association of the State of New York and the 
Bar Association of the City of New York, containing the most 
eminent lawyers in our State. have asked us not to pass this pro- 
posed Amendment, for the reason that, in their opinion, its pro- 
vision, that concurrent power to enforce the same shall be given 
to the Congress and the Legislatures of the various States, is 
objectionable. ‘They also have pointed out that the seven-year 
limitation is not provided for in the Federal Constitution. 

On the question of the subject matter of this Amendment, I 
call the attention of the House to the fact that we are asked to 
pass an Amendment which is positively revolutionary in its 
character. 

Mr. Justice Story, in his ‘* Commentaries on the Constitution,” 
said: ‘* The slightest attention to the history of the National 
Constitution must satisfy every reflecting mind how many difficul- 
ties attended its formation and adoption, from real or imaginary 
differences of interest, sectional feelings, and local institutions. 
It is an attempt to create a national sovereignty, and yet to pre- 
serve the State sovereignties; though it is impossible to assign 
definite boundaries in every case to the powers of each.” 

Mr. Root, who presided over the Constitutional Convention in 
this State, and is one of the ablest lawyers now living, has lately 
said: ‘*Our system of government rests * * * upon the 
idea of absolute liberty to the people of each separate State to 





1 Commentaries, § 1913. 
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govern themselves in all their local affairs according to their own 
free opinions and will. * * * Without the right of local 
self-government we should lose the better part of our liberty, 
liberty to order our own lives in our homes and our own com- 
munities according to our consciences and our opinions, and to be 
governed only, in matters not national, by officers chosen by our- 
selves in such ways as we consider suited to our conditions.” 

‘* This country is so vast, the difference in climate, in physical 
characteristics, in capacity for production, in the predominant 
industries, and in the resultant habits of living and thinking are 
so great that there are necessarily wide differences of view as to 
the conduct of life, and to subject any section of the country in 
its local affairs to the dictation of the vast multitude of voters 
living in other parts of the country would create a condition of 
intolerable tyranny, and to use the power of the nation to bring 
about that condition would be to make the nation an instrument 
of tyranny.” 

‘* It is needless to argue that this would ultimately destroy the 
nation. It is free adjustment of the separate parts of our 
country, the unchecked opportunity of each community to live in 
its own home according to its own opinions and wishes that 
has made it possible for us all to unite in maintaining the power 
of the nation for all national purposes.” 

Cardinal Gibbons has said: ‘It will be a calamity if the 
amendment is adopted. It will be only a step for abridgment of 
the liberties which we enjoy. Those favoring the amendment 
will not be satisfied by this victory, and they will try to impose 
obnoxious laws upon us that will make our personal liberty worth 
very little.” 

Now, sir, Justice Story says: if this nation be broken up, 
* it is impossible that a new Constitution should ever be formed 
embracing the whole territory. We shall be divided into several 
nations or confederacies, rivals in power and interest, too proud 
to brook injury, and too close to make retaliation, distant or 
ineffectual. Our very animosities will, like those of all other 
kindred nations, become more deadly, because our lineage, laws 
and language are the same.” ' 

Now, sir, this question is so fundamental, to the liberty, to the 
future of this whole government, that it should be very slowly 
and cautiously taken up by this Legislature, for that reason. 

I have called attention also to the fact that this amendment 
was carried after the election of this legislature, and was never 





1 Commentaries, § 1913. 
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considered on the hustings, when we were elected to this body. 
No time can possibly be lost by refusing to adopt the report of 
this Judiciary Committee, for under no circumstances can three- 
fourths of the States pass on that matter this year; and it would 
be a very great and serious injury to so many people in this State; 
and it is a matter of such vital interest to every one of us, that I 
sincerely hope and wish that this report may not be adopted; and 
that the matter may remain in committee; and that it may be 
taken up another year, by another Legislature, which has been 
elected with this matter in view. 


Marcu 7, 1918. 
Mr. Tuckerman: I offer the following privileged resolution 
and move its adoption. 
Tue SpeaAKER: Mr. Tuckerman offers the following resolution 
and asks its adoption. The Clerk will read. 
Tue CLerK (reading) : 


‘* By Mr. Tuckerman. 

Whereas, Article V of the Constitution of the United 
States provides that the Congress whenever two-thirds of 
both Houses shall deem it necessary, shall propose Amend- 
ments to the Constitution; and 

Whereas, the Governor of the State of New York on 
January 2, 1918, transmitted to the Legislature a copy of a 
Joint Resolution of the Congress proposing an Amendment 
to the Constitution of the United States; and, 

Whereas, a question has been raised in this Assembly as to 
whether the foregoing provision of Article V of the Consti- 
tution of the United States was complied with, and whether 
the above-mentioned Joint Resolution is lawfully before the 
Legislature of this State; therefore be it 

Resolved (if the Senate concur), that the Clerk of this 
Assembly be directed to request the Clerk of the United 
States Senate and the Clerk of the House of Representatives 
to transmit to him for the information of the Legislature of 
this State duly certified copies of the Roll Calls of the Senate 
and of the House of Representatives respectively, upon the 
passage of said Joint Resolution, and that upon receipt 
thereof he forthwith inform this Assembly thereof.” 


Mr. Wuirenorn: Point of inquiry. 

THe SpeAKER: ‘The gentleman will state it. 

Mr. Wuitenorn: By virtue of what portion of our rules is 
this resolution to be classed as a privileged resolution? 

Tue Speaker: As pertinent to a subject pending before the 
House. 
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Mr. Feicensaum: I rise to another inquiry from the mover 
of the resolution. I take it that he is questioning the fact of 
whether two-thirds of the House of Representatives voted for the 
Prohibition amendment. I would like him to explain whether 
there is any way of asking Congress to request the eight States 
that have ratified, to reconsider the ratification, should it be 
found that the two-thirds vote, as reported in the public press and 
certified by the Secretary of State of the United States, is an 
incorrect statement. Is there any way of going back if it should 
be found there is an error? 

Mr. Tuckerman: Mr. Speaker, the Constitution provides the 
method of its amendment. If that method has not been properly 
complied with, the action of any other State is a nullity, and any 
action that we might take is a nullity. It is possible, if three- 
fourths of the States should neglect to rajse this point, and the 
question should be thereafter raised, that it might be argued that 
the various States had waived the requirement of the Constitution, 
that two-thirds of the members shall deem it necessary. 

Now, Mr. Speaker, this question is a question between Congress 
and the Legislature. The Secretary of State and the Governor 
are the conduits through which this resolution has been transmitted 
from the Congress to the Legislature. The Constitution provides 
the method of its amendment. The question is now directly put 
to this legislature whether we will amend, and we have the ques- 
tion raised here whether the Congress has complied with the 
requirement of the Constitution. We ask the Clerks to tell us 
that question. That is the whole purpose of the resolution. 









(The resolution was adopted. ) 


Marca il, 1918. 


Tue SpeaKeER: The chair hands down communications from. 
the Clerks of Congress. 





Marcu 12, 1918. 

Mr. Tuckerman: I offer the following privileged resolution 
and move its adoption, and, in connection therewith, I would like 
to have the communication, handed down by the Chair last night, 
read. 

Tue Speaker: At the request of Mr. Tuckerman, the Clerk 
will read the Congressional documents as handed down last night. 
The documents were read in part by the Clerk, as follows: 
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‘¢Unitep States SENATE, 
Office of the Secrefary. 
James M. Baker, 
Secretary. 

I, James M. Baker, Secretary of the Senate of the United 
States of America, do hereby certify that the hereto attached 
sheets, numbered 1 and 2, are true and correct copies of 
extracts from the Journal of the Senate of the United States 
of America relating to the passage of Senate Joint Resolution 
17, 65th Congress, proposing an amendment to the Constitu- 
tion of the United States. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of the Senate of the United States of America, 
this ninth day of March, A. D. 1918. 


James M. Baker, 
[SEAL | Secretary of the Senate of the United States. 


EXTRACT FROM THE JOURNAL OF THE 
Unitep States SENATE. 

(The following extract from the Journal of the United 
States Senate for the Legislative Day of July 31, 1917, Cal- 
endar Day of August 1, 1917, relates to the passage of Joint 
Resolution (S. J. Res. 17) proposing an amendment to the 
Constitution of the United States and commonly known as the 
National Prohibition Amendment. ) 

* * * = * 


No further amendment being proposed. 

Ordered, That the resolution be engrossed and read for a 
third time. 

The said resolution was read the third time. 


On the question, Shall the resolution pass ? 


Yeas, 65. 
Nays, 20. 


It was determined in the affirmative......... | 


Those who voted in the affirmative are: 


Messrs. Ashurst, Bankhead, Beckham, Borah, Brady, 
Chamberlain, Colt, Cummins, Curtis, Fernald, Fletcher, Fre- 
linghuysen, Gore, Gronna, Hale, Harding, Hollis, Johnson of 
California, Jones of New Mexico, Jones of Washington, 
Kellogg, Kendrick, Kenyon, King, Kirby, Knox, La Follette, 
McCumber, McKellar, McNary, Martin, Meyers, Nelson, 
New, Newlands, Norris, Overman, Owen, Page, Pittman, 
Poindexter, Ransdell, Robinson, Saulsbury, Shaforoth, Shep- 
pard, Sherman, Shields, Simmons, Smith of Arizona, 
Smith of Georgia, Smith of Michigan, Smith of South Caro- 
lina, Smoot, Sterling, Stone, Sutherland, Swanson, Thomp- 
son, Trammell, Vardaman, Walsh, Watson, Williams and 
Wolcott. 
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Those who voted in the negative are: 

Messrs. Brandegee, Broussard, Calder, Culberson, France, 
Gerry, Hardwick, Hitchcock, Husting, James, Lewis, Lodge, 
Penrose, Phelan, Pomerene, Reed, Underwood, Wadsworth, 
Warren, and Weeks. 

So it was, 

RESOLVED, That the resolution pass, two-thirds of the 
Senators present having voted therefor. 

Ordered, that the Secretary request the concurrence of 
the House of Representatives therein. 

* * * * * 
(The Senate concurrence to the House amendments to the 
Joint Resolution.) 


Turspay, DECEMBER 18, 1917. 
NATIONAL PROHIBITION AMENDMENT. 


The Vice-President laid before the Senate the amendments 
yesterday received from the House of Representatives for 
concurrence to the Joint Resolution (S. J. Res. 17) propos- 
ing an Amendment td the Constitution of the United States. 

Mr. Gallinger raised a question as to the presence of a 
quorum : 

Whereupon, 

The Vice-President directed the roll to be called; when 
Sixty-nine Senators answered to their names, 

a quorum being present. 

On motion of Mr. Sheppard, that the Senate agree to the 

amendments of the House of Representatives, 


On a division of the Senate the yeas were 47 and the nays 
were 8. 

So it was, 

RESOLVED, That the Senate agree thereto, two-thirds of the 
Senators present having voted therefor. 

Ordered, that the Secretary notify the House of Repre- 
sentatives thereof. 

* * * * « 


Mr. F. A. Wetts: Might I inquire whether that represents 
the number of the House or the number present? 

THe Speaker: My impression is it represents members pres- 
ent and voting. 

Mr. Wetts: Then it does not represent the House, as is 
designated by the Constitution of the United States. 

Tue Speaker: In reply to Mr. Wells, I would state that such 
eminent authority as the late Speaker Reed has held that a 
‘** House ” such as this house this morning, eligible to perform the 
duties of the day, must consist of a majority of at least one, that 
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is a quorum. That constitutes a ‘‘ House” eligible for the per- 
formance of the duties of the day.” 


The Clerk continued the reading of the documents from 
Congress, as follows: 


‘¢ South Trimble, 
Clerk 
House or REPRESENTATIVES, 
CLEeRK’s OFFICE, 
Washington, D. C. 

1, South Trimble, Clerk of the House of Representatives, 
of the United States of America; hereby certify that the 
following is an extract from the original journal of the House 
of Representatives, of the proceedings, had and done on the 
seventeenth day of December, nineteen hundred and seven- 
teen, to wit: 

‘*The question being, upon the consideration of Senate 
Joint Resolution, No. Seventeen, submitting an amendment 
to the Constitution. 

‘The question being on agreeing to the joint resolution 
as amended and being taken, the yeas and nays being de- 
manded and ordered by one-fifth of the members present. 


‘¢ Those who voted in the affirmative are: 


Adamson, Alexander, Almon, Anderson, Anthony, Ash- 
brook, Aswell, Austin, Ayres, Baer, Bankhead, Barkley, 
Barnhart, Beakes, Bell, Beshlin, Black, Bland, Booher, 
Borland, Bowers, Brand, Brodbeck, Browne, Browning, 
Brumbaugh, Burnett, Burroughs, Butler, Byrnes, S. C.; 
Bryns, Tenn.; Campbell, Kans.; Candler, Miss.; Cannon, 
Caraway, Carlin, Carter, Mass. ; Carter, Okla. ; Clark, Fla. ; 
Claypool, Collier, Connally, Tex. ; Connelly, Kans. ; Cooper, 
Ohio ; Cooper, W. Va. ; Cooper, Wis. ; Copley, Costello, Cox, 
Cramton, Crisp, Currie, Mich. ; Dale, Vt.; Dallinger, Darrow, 
Decker, Dempsey, Denison, Denton, Dickinson, Dill, Dillon, 
Dixon, Doolittle, Doughthon, Dowell, Drane, Dunn, Elliott, 
Elisworth, Elston, Emerson, Esch, Evans, Fairfield, Farr, 
Ferris, Fess, Fields, Fisher, Flood, Focht, Fordney, Foss, 
Foster, Frear, French, Fuller, Ill.; Fuller, Mass.; Gandy, 
Garrett, Tenn. ; Garrett, Tex. ; Glass, Godwin, N. C. ; Good, 
Goodall, Gould, Graham, Ill.; Green, lowa; Gregg, Griest, 
Hadley, Hamilton, Mich.; Hamilton, N. Y.; Hamlin, Har- 
rison, Miss.; Harrison, Va.; Hastings, Haugen, Hawley, 
Hayden, Helm, Helvering, Hensley, Hersey, Hicks, Hilliard, 
Holland, Hollingsworth, Hood, Houston, Howard, Hull, 
Tenn. ; Humphreys, Hutchinson, Ireland, Jacoway, James, 
Johnson, Ky.; Johnson, S. Dak.; Johnson, Wash. ; Jones, 
Tex. ; Jones, Va.; Kearns, Keating, Kehoe, Kelley, Mich. ; 
Kelly, Pa. ; Kennedy, Iowa; Kettner, Kiess, Pa. ; Kincheloe, 





247 


King, Kinkaid, Kitchin, Knutson, Kraus, Kreider, LaFollette, 
Langley, Larsen, Lee, Ga.; Lenroot, Lever, Littlepage, 
Lobeck, Lundeen, Lunn, McClintic, McCormick, McCulloch, 
McFadden, McKenzie, McKeown, McKinley, McLaughlin, 
Mich.; Mapes, Mays, Miller, Minn.; Mondell, Montague, 
Moon, Moores, Ind.; Morgan, Mott, Nelson, Nichols, S. C. ; 
Norton, Oldfield, Oliver, Ala. ; Olney, Osborne, Overstreet, 
Padgett, Paige, Park, Parker, N.Y.; Peters, Platt, Polk, 
Powers, Pratt, Price, Purnell, Quin, Ragsdale, Rainey, Raker, 
Ramseyer, Randall, Rankin, Rayburn, Reavis, Reed, Rob- 
bins, Robinson, Romjue, Rose, Rowe, Rowland, Rubey, 
Rucker, Russell, Sanders, Ind.; Sanders, La.; Sanders, 
N.Y.; Saunders, Va.; Schall, Scott, Iowa; Scott, Mich. ; 
Sears, Sells, Shackleford, Shallenberger, Shouse, Sims, Sin- 
nott, Sisson, Slemp, Sloan, Smith, Idaho; Smith, Mich. ; 
Snell, Snook, Steagall, Stedman, Steenerson, Stephens, Miss. ; 
Sterling, Ill.; Sterling, Pa.; Stevenson, Stiness, Strong, 
Sumners, Sweet, Switzer, Taylor, Ark.; Temple, Thomas, 
Thompson, Tillman, Timberlake, Towner, Treadway, Venable, 
Vestal, Vinson, Volstead, Walker, Walton, Wason, Watkins, 
Watson, Va.; Weaver, Webb, Welling, Whaley, Wheeler, 
White, Me.; White, Ohio, Williams, Wilson, Ill. ; Wilson, 
La. ; Wingo, Wise, Wood, Ind. ; Woods, Iowa; Woodyard, 
Young, N. Dak. ; Young, Tex. ; Zihlman. 


‘* Those who voted in the negative are: 


Bacharach, Blackmon, Britten, Bruckner, Buchanan, Cald- 
well, Campbell, Pa. ; Cantrill, Carew, Cary, Chandler, N. Y. ; 
Church, Clark, Pa.; Classon, Coady, Crago, Crosser, Dale, 
N. Y.; Davidson, Davis, Dent, Dewalt, Dies, Dominick, 
Dooling, Doremus, Drukker, Dupre, Dyer, Eagan, Edmonds, 
Estopinal, Fairchild, B. L. Fitzgerald, Flynn, Francis, Free- 
man, Gallagher, Gard, Garland, Garner, Gillett, Glynn, 
Gordon, Graham, Pa.; Gray, Ala.; Gray, N. J.; Greene, 
Mass. ; Greene, Vt.; Griffin, Hamill, Hardy, Haskell, Hea- 
ton, Heflin, Huddleston, Hulbert, Hull, Iowa; Igoe, Juul, 
Kahn, Kennedy, R. I.; Key, Ohio; Lazaro, Lea, Cal.; 
Lehlbach, Lesher, Linthicum, London, Lonergan, Longworth, 
Lufkin, McAndrews, McArthur. McLaughlin, Pa.; McLe- 
more, Madden, Magee, Maher, Mansfield, Martin, Meeker, 
Merritt, Moore, Pa.; Morin, Mudd, Nichols, Mich.; Nolan, 
Oliver, N. Y. ; O’Shaunessy, Overmyer, Parker, N. J.; Phelan, 
Porter, Pou, Ramsey, Riordan, Roberts, Rodenberg, Rouse, 
Sabath, Sanford, Scott, Pa.; Sherley, Sherwood, Siegel, 
Slayden, Small, Smith, C. B. Smith, T. F. Snyder, Starford, 
Steele, Sullivan, Swift, Talbott, Templeton, Tilson, Van 
Dyke, Vare, Voigt, Waldow, Walsh, Ward, Watson, Pa. ; 
Welty, Wilson, Tex.; Winslow. 

‘* Whereupon, the Speaker announced that the yeas are 
282, the nays are 128, and two-thirds having voted in the 
affirmative, the joint resolution was agreed to. 
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** A motion by Mr. Webb to reconsider the vote by which 
the joint resolution was agreed to was, on his motion, laid on 
the table. 

Ordered, that the Clerk request the concurrence of the 
Senate in the joint resolution as amended.” 

‘¢In testimony whereof, I have this day as Clerk of 
the House of Representatives, set my hand, and affixed the 
Great Seal of the House of Representatives, of the United 
States of America, on this the Ninth day of March, in the 
year of our Lord, Nineteen Hundred and Eighteen. 


Sourn TRIMBLE, 
[SEAL ] Clerk of the House of Representatives.” 


The resolution of Mr. Tuckerman was then read, as follows: 


** Whereas, Article V of the Constitution of the United 
States provides that the Congress, whenever two-thirds of 
both Houses shall deem it necessary, shall propose Amend- 
ments to the Constitution, and 

Whereas, the Governor of the State of New York on 
January 2, 1918, transmitted to the Legislature a copy of a 
Joint Resolution of the Congress proposing an Amendment to 
the Constitution of the United States, and 

Whereas, the Clerk of the United States Senate and the 
Clerk of the House of Representatives, pursuant to the 
request of the Senate and Assembly of the State of New 
York, expressed in a Concurrent Resolution, passed March 7, 
1918, have transmitted to the Clerk of the Assembly, for the 
information of the Legislature of this State, duly certified 
copies of the Roll Calls of the Senate and of the House of 
Representatives respectively upon the passage of said Joint 
Resolution, and 

Whereas, it appears from said Roll Calls that the United 
States Senate had a membership of ninety-six and that forty- 
seven members and no more voted in favor of said Joint 
Resolution, and that the House of Representatives had a 
membership of four hundred and thirty-three and that two 
hundred and eighty-two members and no more voted in favor 
of said Joint Resolution, therefore be it 

Resolved (if the Senate concur) that the above mentioned 
Joint Resolution is not lawfully before the Legislature of this 
State, because the foregoing provision of Article V of the 
constitution of the United States was not complied with.” 


Mr. Tuckerman: Mr. Speaker, as a newcomer in this Assem- 
bly, I am overwhelmed with the importance of the question that 
comes on my shoulders, today, and I can only hope that I may 
have the power to express this question in such clear and uncon- 
fused language that every man here may understand the question. 
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Article V of the Constitution provides : 


‘¢ The Congress, whenever two-thirds of both Houses shall 
deem it necessary, shall propose Amendments to this Consti- 
tution.” 


At the public hearing in this great hall, Mr. Everett P. Wheeler, 
of New York, objected that that clause in the Constitution had not 
been complied with. At page 20 of the record of that hearing, 
Mr. Wheeler read into the record the statements of the Congres- 
sional Record as to this vote, and stated: ‘the first objection I 
am instructed to take, and which I do take, is that this amendment 
was not properly adopted by Congress.” 

Mr. Speaker, the Legislature, acting on that suggestion, passed 
a joint resolution requesting the clerks of Congress to certify as to 
the vote. The clerks have responded, and we have heard the 
answer read from the desk. 

Now, Mr. Speaker, at that public hearing an answer was made 
to Mr. Wheeler’s objection by Mr. Wayne Wheeler, representing 
the proponents of this amendment, and I will read Mr. Wayne 
Wheeler’s answer, in order that there may be no unfairness in the 
matter. He stated, at page 119 of the record: ‘‘ We were told 
here this afternoon first of all that this proposition had never been 
legally passed, that it was only passed in the House of Represen- 
tatives by a vote of 282 to 128, and that was not two-thirds of all 
the members elected, and therefore it was not properly passed and 
you should not act upon it. Now, I am amazed at any lawyer 
putting up that proposition. What is the House of Representa- 
tives? It is a quorum of that House to do business. That is 
what the law of the land says. Unless there is put into it that it 
must be two-thirds or a majority of all the members elected, every 
court holds that it means a majority of a quorum. Hinds Prece- 
dents, the best authority there is on this, says it is absolutely uni- 
form, the decisions on this proposition.” 

Now, Mr. Speaker, that statement and defense to the argument 
Iam now making is rested on precedent, solely on precedent. 
Now, what is precedent? We know that in Congress the Rules 
are made and adopted by a majority, and the Speaker is selected 
by the majority. We know that questions come up and are decided 
by the Speaker. We know that appeals may be taken from the 
Speaker to the House, and, if so taken, the ruling of the Chair, 
being supported by the majority in the House, becomes a prece- 
dent. Now, sir, we know the importance of a precedent, and why 
4 precedent becomes almost the law of the Congress. Now, sir, 
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this statement, however, that this precedent is ‘the law of the 
land” is a specious answer. It is no answer. It is not ‘‘ the law 
of the land.” It is not the law of the courts. It is not the law 
of this Assembly ; and we are in no way bound by it. I assume 
that the precedents in Congress are, as Mr. Wayne Wheeler said, 
but they are not precedents in this House of Assembly, or in this 
State. 

Gentlemen, our only guide here in regard to the meaning of 
these rights that I have read from Article V of the Constitution of 
the United States are our own intelligence, our knowledge of the 
interests of the people of the State of New York, limited by our 
oath to support the Federal Constitution. We are here to support 
the State of New York, except in such cases as may interfere with 
the Federal Constitution, but that does not mean in any way that 
we are bound by the precedents in Congress. 

Now, sir, in the absence of precedent, what does the Constitu- 
tion say? I read again because the words are so plain: ‘‘ The 
Congress whenever two-thirds of both Houses shall deem it neces- 
sary, shall propose Amendments to the Constitution.” 

Now, what were the framers of the Constitution used to when 
that clause was written? ‘They were living under the Confedera- 
tion, and, under the Articles of Confederation, the only amend- 
ments that could be made, could be made by unanimous consent 
of all the States. Now, at the debates on the Constitutional Con- 
vention, Roger Sherman, being afraid in some way that the rights 
of the States might be interfered with, wanted to add to this clause, 
when it was under consideration, that no State shall, without its 
consent, be affected in its internal policies, or deprived of its equal 
suffrage in the Senate. Mr. Madison said that if Mr. Sherman 
put that in, every other State would want to put something in, 
and the clause would be too long, and therefore it was not put in. 

Now, we can look, in construing words, at the various clauses 
of the Constitution. Take this very clause in itself. It requires 
that three-fourths of the States shall ratify. It does not say 
three-fourths of those that vote, but three-fourths of the States. 
Now, there are many other parts of the Constitution which it is 
well to look at, to find out what the meaning of ‘* House” was, 
in the absence of precedent. Take Section 5 of Article I of the 
Constitution. There is a definition right in the instrument itself 
of what a ‘‘House” means. It states: ‘‘ Each House shall 
be the Judge of the Elections, Returns and Qualifications of its 
own Members, and a Majority of each shall constitute a Quorum 
to do Business.” There is a definition that a ‘* House,” as such, 
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means all the members of the house, or else that sentence means 
nothing. 

Now, Mr. Speaker, Article V says: ‘* Whenever two-thirds of 
both Houses” —this whole Constitution was submitted to a 
Committee on Style, after it was composed, and it was beautifully 
written, in the best and most pellucid of English. There are 
other clauses in the instrument —in some cases where two-thirds 
of the membership of both Houses is referred to; sometimes it 
requires two-thirds of the members present, as in Article I, 
Section 3; sometimes one-fifth, as in Section 5, Article 1; but in 
each of those cases where they want to consider those present, it 
is expressly stated. - 

Now, there is only one case in the Supreme Court of the 
United States construing the terms of Article V of the Federal 
Constitution, and that is the case of .Hollingsworth against 
Virginia.’ That was the case, Mr. Speaker, in which the point 
was raised that the President of the United States had not signed 
the bill proposing amendments, and the court decided that it was 
unnecessary that he should do so. 

Now, in that case, Mr. Speaker, Mr. Justice Chase, who 
decided the case, said, interrupting the Attorney-General who was 
arguing the case, there could surely be no necessity to answer the 
argument that the President’s signature was required. ‘* The 
negative of the President applies only to the ordinary case of 
legislation. He has nothing to do with the proposition, or 
adoption, of amendments to the Constitution.” Mr. Lee, the 
Attorney-General, in his argument stated that ‘the case of 
amendments is evidently a substantive act, unconnected with the 
ordinary business of legislation.” 

Now, Mr. Wayne Wheeler has referred to these precedents of 
Congress. I want to read to the House what these precedents 
are, and let them decide, in their own minds, whether they follow 
the words of the Constitution. 

Mr. Reed, the speaker of the House, when the question was 
raised as to the necessity of two-thirds of the whole House 
voting, made the following statement. It appears in Hinds 
Precedents.’ ‘‘ The provision of the Constitution says ‘ two- 
thirds of both Houses.’ What constitutes-a House? A quorum 
of the membership, a majority, one-half and one more. That 
is all that is necessary to constitute a House to do all the business 
that comes before the House. Among the business that comes 





13 Dall. 378. 2 Section 7027. 
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before the House is the reconsideration of a bill which has beep 
vetoed by the President; another is a proposed amendment to the 
Constitution, and the practice is uniform in both cases that if a 
quorum of the House is present the House is constituted and two- 
thirds of those voting are sufficient in order to accomplish the 
object.” 

Mr. Speaker, they have gone even farther than that. In Febru- 
ary, 1902, the House was considering the Joint Resolution pro- 
posing an amendment to the Constitution of the United States 
providing for the election of Senators to the United States, 
Mr. Corliss, of Michigan, rising to a parliamentary inquiry, asked 
whether a roll-call was necessary or would it be sufficient if in 
the judgment of the Speaker a two-thirds vote was cast; and the 
Speaker said: ‘* the presumption being that a quorum was present, 
and the Chair deciding, in his opinion, whether there was a two- 
thirds vote in favor of the measure,” it was within the power of 
the House to test the vote, but it was not necessary.’ 

Now, Mr. Speaker, that is where the House of Representatives 
stands, on this Fifth Article of the Constitution. We are not 
bound by their precedents, and I leave it to any man in this 
House on his oath whether they have not departed very far from 
what was meant, and what was said, in Article V of the Constitu- 
tion of the United States. 

Now, Mr. Speaker, we are here to do what we can to represent 
the State of New York on these great questions. What is the 
interest of the State of New York on this matter? Is it in favor 
of the rule which gives to the Senate power to propose amend- 
ments when 33 out of 96 members wish it, and when it gives 
power to the House when 143 out of 433 members wish it? I say, 
most distinctly, no! I say that when they made this Constitu- 
tion, the State of New York would never have gone in on any 
such principle. We considered that, by having a number of 
representatives in Congress, we were safe against foolish amend- 
ments being proposed, because two-thirds of both Houses were 
required ; but this rule has been frittered away by precedent after 
precedent of the House until now it is as we see it. But, sir, this 
question has never come before the State of New York before, 
and there is no precedent in this State in the matter. 

Now let me make clear, by a homely example, exactly how that 
isso. In this House the other day a question was raised under 
our own Rules. A member objected that a bill had been reported 
by a committee which had never met, whereas the Rules required 





1 Hinds’ Precedents, Sec. 7038. 
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that the committee meet, and that the majority of the members 
yote. The Speaker explained that the custom had grown up by 
which the chairman might speak to more than a majority of the 
members, and, if they were willing, the bill might be reported. 
That was not a precedent, in itself. But, when the member 
raised the question, the Speaker said he was right, and sent it 
back to the committee. If he had said he was wrong, and that 
the chairman might poll his committee, then and there, if the 
House had voted on it, a precedent would have been made, but not 
by custom alone. 

Now, Mr. Speaker, other propositions to ratify other amend- 
ments have come before this House. I have not had time to look 
up whether they were passed by a two-thirds vote in both Houses, 
but whether they were, or whether they were not, is absolutely 
immaterial, because, if an irregularity existed, the question was 
never brought before the House until this time. The Legislature 
of this State has brought the question before this House by its 
joint action in asking the clerks of Congress to certify it. It, 
therefore, has become a matter of record before this House how 
this bill came here. 

Now, Mr. Speaker, we had some very®eminent western men 
here the other day, and they told us we were not popular. Mr. 
Bailey stated that the State of New York was not popular, and 
that it was capital in the hands of western politicians to say so; 
and we all know that Mr. Bryan has been from end to end of this 
country calling this State ‘‘ the enemy’s country.” 

Now, Mr. Speaker, representing this State here as its trustees, 
have we a right to vote on this resolution in such a way that we 
will form a precedent which will say that the People of New York 
agree that 33 members of the Senate may propose amendments to 
the Constitution, and that 143 members of the House may so pro- 
pose them; whereas the Constitution says that 64 members must 
propose them and 289 members of the House. I say, sir, it is 
very much in line with the bill which was offered in this House 
lately authorizing trustees to give away the surplus of corpora- 
tions, for which they were acting. There is no warrant of law 
for such action. We are trustees for the People of the State of 
New York. We are trustees to keep every interest, every advan- 
tage that the People of the State of New York have in living 
here, and in not allowing it to be easy for the members of other 
parts of the nation to amend the Constitution in such ways as to 
hurt the State of New York. 
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Mr. Speaker, the result of a vote on the resolution before this 
House is this: If the resolution is voted ‘‘ no,” is voted down, a 
precedent is formed. It will be printed in Hinds Precedents, 
together with these other precedents that the State of New York, 
having had the question brought before it, acquiesced in this rul- 
. ing of the Speaker of the House of Representatives as to the 
meaning of that clause of the Constitution which I have read. On 
the other hand, Mr. Speaker, if we support these resolutions, we 
put ourselves on record as saying that, acting under our oath, we 
do not think Article V of the Constitution is what the ‘* Speaker” 
has ruled it to be. We think that the ‘* House” as defined in the 
Constitution, and shown from end to end of the Constitution, 
means all of the House, and that two-thirds means two-thirds of 
all of the House. 

Now, Mr. Speaker, if we make that decision, I feel perfectly 
confident that twelve other big, important States will take the 
same action about it, and, if they do, the precedents in Congress 
will have to be changed, and they will have to go back to the 
words that were put into the Constitution by the framers of it. 
Mr. Speaker, it is very possible this question may all come up in 
the Courts some day, but it is now before us as a political question, 
as to what we wish, what we think, and we are sworn to do our 
duty by the State, and the question is the meaning of the words 
‘*Congress whenever two-thirds of both Houses shall deem it 
necessary.” 


Mr. Speaker, I hope my resolution may pass. 


(After further discussion, the following proceedings were had) : 


Tue SPEAKER: ‘The question is upon the adoption of the reso- 
lution submitted by Mr. Tuckerman. As many as are in favor of 
taking the vote by ‘‘ ayes” and ‘* noes” will rise. 

The Clerk announced the result as ayes 48 and noes 94, and the 
Speaker declared the resolution lost. 


Mr. ADLER then moved that consideration of the ratification of 
the Federal Constitutional Amendment be postponed indefinitely. 


(After prolonged debate, the motion of Mr. Adler was lost, the 


vote being ayes, 50; noes, 97.) 


Mr. Macno cp then offered the referendum to the McNab bill, 
which was adopted, after prolonged debate, ayes, 86; noes, 64. 
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Mr. McNas moved that the Machold referendum bill go over 
for one week. While this motion was debated the leaders con- 
ferred in the speaker’s room, and, on their return, 

Mr. Everett moved that the matter be recommitted for a hear- 
ing. This motion was lost 127 to 12. 

Mr. McNas then moved to have the matter go over indefinitely. 

Mr. TUCKERMAN rose to a point of inquiry as to what this 
motion meant. 

Mr. ADLER explained that, if the motion of Mr. McNab car- 
ried, it would mean that the Assembly could not take up the 
matter again this year, unless it came over from the Senate. The 
motion was carried 110 to 35. 


EXTRACTS FROM THE JOURNAL OF THE FEDERAL 
CONVENTION, 1787, AND FROM MADISON’S NOTES. 


In order that the history of the provision under consideration 
may be conveniently referred to, the following passages are 
quoted from Volume 2 of Farrand’s ‘* Records of the Federal 
Convention.” 


It appears on page 188 that the original article about amend- 
ments (XIX.) read as follows: 


**On the application of the Legislatures of two-thirds of the 
States in the Union, for an amendment of this Constitution, the 
Legislature of the United States shall call a Convention for that 
purpose.” , 


That article having been originally approved, it was later 
reconsidered, as appears from the following passages in the 
Journal, which are supplemented by passages from Madison’s 
Notes (pages 555-559) : 


JOURNAL. 
Monday, September 10, 1787. 


‘‘Tt was moved and seconded to reconsider the 19th 
article 
which passed in the affirmative (Ayes — 9; noes — 1; 
divided — 1). 
‘It was moved and seconded to amend the 19 article by 
adding the following clause. 
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‘¢ Or the Legislature may propose amendments to the several 
States, for their approbation, but no amendments shall be 
binding, until consented to by the several States. 

‘Tt was moved and seconded to insert the words ‘ two- 
thirds of’ before the words ‘ the several States ’ 

which passed in the negative (Ayes — 5; noes — 6), 
‘Tt was moved and seconded to insert the words ‘three 
fourths’ 

which passed in the affirmative. (‘ unanimous’) 
‘Tt was moved and seconded to postpone the consideration 
of the amendment in order to take up the following. 

‘“*¢ The Legislature of the United States, whenever two 
thirds of both Houses shall deem necessary, or on the appli- 
cation of two thirds of the Legislatures of the several 
States, shall propose amendments to this Constitution which 
shall be valid to all intents and purposes as part thereof, 
when the same shall have been ratified by three fourths at 
least of the Legislatures of the several States, or by Conven- 
tions in three fourths thereof, as one or the other mode of 
ratification may be proposed by the Legislature of the 
United States: Provided that no amendments which may be 
made prior to the year 1808 shall in any manner affect the 
4th and 5th Sections of article the 7th’ 


‘¢On the question to postpone 
it passed in the affirmative 
*¢ On the question to agree to the last amendment 
it passed in the affirmative (Ayes—9; noes—1; 
divided — 1.)” 


* * * 


Manpison’s Notes. 
Monday September 10, 1787 In Convention 

‘¢ Mr. Gerry moved to reconsider art. XIX. viz, ‘On the 
application of the Legislatures of two thirds of the States 
in the Union, for an amendment of this Constitution, the 
Legislature of the U.S. shall call a Convention for that pur- 
pose.” (see Aug. 6) 

‘¢ This Constitution he said is to be paramount to the State 
Constitutions. It follows, hence, from this article that two 
thirds of the States may obtain a Convention, a majority of 
which can bind the Union to innovations that may subvert the 
State Constitutions altogether. He asked whether this was 4 
situation proper to be run into — 
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‘*Mr. Hamilton seconded the motion, but he said with a 
different view from Mr. Gerry —He did not object to the 
consequences stated by Mr. Gerry — There was no greater 
evil in subjecting the people of the U.S. to the major voice 
than the people of a particular State —It had been wished 
by many and was much to have been desired that an easier 
mode for introducing amendments had been provided by the 
articles of Confederation. It was equally desirable now that 
an easy mode should be established for supplying defects 
which will probably appear in the new System. The mode 
proposed was not adequate. The State Legislatures will not 
apply for alterations but with a view to increase their own 
powers. The National Legislature will be the first to per- 
ceive and will be most sensible to the necessity of amend- 
ments, and ought also to be empowered, whenever two thirds 
of each branch should concur to call a Convention — There 
could be no danger in giving this power, as the people would 
finally decide in the case. 

‘* Mr. Madison remarked on the vagueness of the terms, 
‘call a Convention for the purpose,’ as sufficient reason for 
reconsidering the article. How was a Convention to be be 
formed? by what rule decide? what the force of its acts? 

‘** On the motion of Mr Gerry to reconsider 

‘*N.H. divd. Mas. ay — Ct. ay. N.J.—no. Pa. ay. Del. 
ay. Md. ay. Va. ay. N-C. ay. S-C. ay, Ga. ay. (Ayes—9; 
noes — 1; divided — 1.) 

‘* Mr. Sherman moved to add to the article ‘ or the Legisla- 
ture may propose amendments to the several States for their 
approbation, but no amendments shall be binding until con- 
sented to by the several States.’ 

‘¢ Mr. Gerry seconded the motion. 

‘** Mr. Wilson moved to insert ‘two thirds of’ before the 
words ‘ several States,’ on which amendment to the motion 
of Mr. Sherman. 

** N.H. ay. Mas. (no) Ct. no. N.J. (no) Pa. Ay — Del — ay. 
Md. ay. Va. ay. N.C. no Geo. no. (Ayes— 5; 
noes — 6) * 

‘¢Mr. Wilson then moved to insert ‘three fourths of’ 
before ‘ the Several States’ which was agreed to nem: con: 

‘* Mr. Madison moved to postpone the consideration of the 
amended proposition in order to take up the following, 


* Madison originally recorded both Massachusetts and New Jersey as voting “‘ay.”” This 


made the total on the question affirmative. Later he revised his record to conform to 
Journal. 
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*¢¢ The Legislature of the U.S. whenever two thirds of both 
Houses shall deem necessary, or on the application of two 
thirds of the Legislatures of the several States, shall propose 
amendments to this Constitution, which shall be valid to all 
intents and purposes as part thereof, when the same shall 
have been ratified by three fourths at least of the Legisla- 
tures of the several States, or by Conventions in three fourths 
thereof, as one or the other mode of ratification may be pro- 
posed by the Legislature of the U.S.’ 

‘¢ Mr. Hamilton seconded the motion. 

‘* Mr. Rutlidge said he never could agree to give a power 
by which the articles relating to slaves might be altered by the 
States not interested in that property and prejudiced against 
it. In order to obviate this objection, these words were 
added to the proposition: ‘ provided that no amendments 
which may be made prior to the year 1808 shall in any manner 
affect the 4 & 5 sections of the VII article’ The postpone- 
ment being agreed to, 

**On the question On the proposition of Mr. Madison & 
Mr. Hamilton as amended. 

‘*N.H. divd. Mas. ay. Ct. ay. N.J. ay. Pa. ay. Del. no Md. 
ay. Va. ay. N.C. ay. S.C. ay. Geo. ay. (Ayes—9; noes— 
1; divided — 1.)” 


The previous history of the ideas expressed in the draft submit- 
ted by Madison may be found in the references on page 647 of 
Farrand’s Third Volume. 


On September 15, 1787, the revised draft relating to this matter 
was submitted, its position having been shifted to a separate arti- 
cle near the end of the document and numbered * 5,” as follows, 
and thereupon the discussion took place as reported in Madison’s 
Notes, Farrand, Vol. 2, pages 629 to 631: 


‘“** Art. V. The Congress, whenever two thirds of both 
Houses shall deem necessary, or on the application of two 
thirds of the Legislatures of the several States shall propose 
amendments to this Constitution, which shall be valid to all 
intents and purposes as part thereof, when the same shall 
have been ratified by three-fourths at least of the Legislatures 
of the several States, or by Conventions in three fourths 
thereof, as the one or the other mode of ratification may be 
proposed by the Congress: Provided that no amendment 
which may be made prior to the year 1808 shall in any manner 
affect the (1 & 4 clauses in the 9) section of article 1.’ 
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‘‘ Mr. Sherman expressed his fears that three fourths of 
the States might be brought to do things fatal to particular 
States, as abolishing them altogether or depriving them of 
their equality in the Senate. He thought it reasonable that 
the proviso in favor of the States importing slaves should 
be extended so as to provide that no State should be affected 
in its internal police, or deprived of its equality in the Senate. 

‘¢ Col. Mason thought the plan of amending the Constitu- 
tion exceptionable and dangerous. As the proposing of 
amendments is in both the modes to depend, in the first imme- 
diately, and in the second, ultimately, on Congress, no amend- 
ments of the proper kind would ever be obtained by the 
people, if the Government should become oppressive, as he 
verily believed would be the case. 

‘* Mr. Govr. Morris and Mr. Gerry moved to amend the arti- 
cle so as to require a Convention on application of two-thirds 
of the States. 

‘* Mr. Madison did not see why Congress would not be as 
much bound to propose amendments applied for by two-thirds 
of the States as to call a Convention on the like application. 
He saw no objection however against providing for a Conven- 
tion for the purpose of amendments, except only that diffi- 
culties might arise as to the form, the quorum, eic., which in 
Constitutional regulations ought to be as much as possible 
avoided. 

‘*The motion of Mr. Govr. Morris and Mr. Gerry was 
agreed to nem :con (see: the first part of the article as finally 
past. ) 

‘*Mr. Sherman moved to strike out of article V. after 
‘legislatures’ the words ‘of three fourths’ and so after the 
words ‘Conventions’ leaving future Conventions to act in 
this matter, like the present Conventions according to cir- 
cumstances. 

‘* On this motion 

** N-H —divd. Mas —ay—Ct ay. N-J. ay—Pa no. Del 
—no Md no. Va no. N.C. no. S.C no. Geo no. (Ayes — 3; 
noes — 7; divided — 1.) 

‘** Mr. Gerry moved to strike out the words ‘ or by Conven- 
tions in three fourths thereof’ 

**On this motion 

‘*N-H — no. Mas. no—Ct. ay. N-J. no. Pa no — Del — 
no. Md no. Va. no. N-C — no. S-C — no. Geo — no. (Ayes 
—1; noes — 10.) 
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‘¢ Mr. Sherman moved according to his idea above expressed 
to annex to the end of the article a further proviso ‘ that no 
State shall without its consent be affected in its internal 
police, or deprived of its equal suffrage in the Senate.’ 

‘*Mr. Madison. Begin with these special provisos, and 
every State will insist on them, for their boundaries, exports, 
etc., 

‘*¢On the motion of Mr. Sherman 

‘* N-H — no. Mas. no. Ct. ay. N.J. ay — Pa. no. Del —ay 
Md. no. Va. no N.C. no. S.C. no. Geo. no. (Ayes — 3; noes 
— 8) 

*¢ Mr. Sherman then moved to strike out article V altogether 

‘* Mr. Brearley seconded the motion, on which 

‘* N-H — no. Mas. no. Ct. ay. N.J. ay. Pa. no. Del. divd. 
Md. no. Va. no. N.C. no. §.C. no. Geo. no. (Ayes — 2; noes 
— 8; divided — 1.) 

‘¢Mr. Govr. Morris moved to annex a further proviso — 
‘that no State, without its consent shall be deprived of its 
equal suffrage in the Senate.’ 

‘¢This motion being dictated by the circulating murmurs 
of the small States was agreed to without debate, no one 
opposing it, or on the question, saying no.” 


The sort of interstate civil strife, to avoid which, the constitu- 
tion was formed, is clearly reflected in the remarks of Jonathan 
Dayton (a delegate to the Convention from New Jersey) in the 
United States Senate, on November 24, 1803, quoted by Mr. 
Farrand, Vol. 3, page 400, from the ‘** Annals of Congress,” 
eighth Congress, First Session, 100-101, as follows: 


*¢ Mr. Dayton believed it would come to this, that when the 
question came to be discussed, and the rights of the small 
States maintained, the large States would threaten us with 
their power. The same threats had been heard in the old 
Congress, but they were laughed at, for the votes of the 
States were equal; they were heard in the Convention, but 
they were spurned at, for the votes were equal there also; 
the large States must be cautious here, for in this body, too, 
the votes are equal. The gentleman had talked of a classifi- 
cation of States as a novelty, but he would ask if that gentle- 
man pretended to be wiser than the Constitution? Look 
through that instrument from beginning to end, and you will 
not find an article which is not founded on the presumption of 
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a clashing of interests. Was this fine process instituted for 
nothing? Was developing the election in particular circum- 
stances in the House of Representatives intended for nothing ? 
Was nothing meant by the provision of the Constitution, that 
no amendment should ever deprive the States of the equality 
of votes in this House? Yet, it was that jealous caution 
which foresaw the necessity of guarding against the encroach- 
ments of large States. The States, whatever was their 
relative magnitude, were equal under the old Confederation, 
and the small States gave up a part of their rights as a com- 
promise for a better form of government and security but 
they cautiously preserved their equal rights in the Senate and 
in the choice of a Chief Magistrate. The same voice that 
now addresses you made the solemn claim, and declared there 
was no safety in association unless the small States were 
protected here. The warning was taken and you find in that 
part, as in all others, a classification governs every line of 
the Constitution.” 








CONGRESSIONAL PRECEDENTS. 

The following passages from Volume 5 of Hinds’ ‘‘ Precedents 
of the House of Representatives,” Sections 7027 and 7028, are 
also here quoted in order that the basis of action of Congress may 
be definitely compared with the Constitution and the convention 
history above quoted : 






‘©7027: The vote required on a jvint resolution propos- 
ing an amendment to the Constitution is two-thirds of those 
voting, a quorum being present, and not two-thirds of the 
entire membership. On May 11, 1898,* Mr. John B. Corliss, 
of Michigan, called up the joint resolution (H. Res. 5) pro- 
posing an amendment to the Constitution providing for the 
election of Senators of the United States. 

‘*¢ The question being taken on the passage of the resolu- 
tion, there were yeas 184, nays 11, and the Speaker announced 
that the joint resolution was passed, two-thirds having voted 
in favor thereof. 

‘¢ Mr. Ebenezer J. Hill, of Connecticut, called attention to 
this clause of the Constitution : 

‘** The Congress, whenever two-thirds of both Houses shall 
deem it necessary, shall propose amendments to this Consti- 
tution, or on the application of the legislatures of two-thirds 

















* Second session, 55th Congress, Record, p. 4826. 
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of the several States, shall call a convention for proposing 
amendments,’ and made the point of order that the vote 
required was two-thirds of the entire membership, not two- 
thirds of a quorum. 

‘‘ The Speaker’ said: 

‘*¢ The question is one that has been so often decided that 
it seems hardly necessary to dwell upon it. The provision of 
the Constitution says ‘‘ two-thirds of both Houses.” What 
constitutes a House? A quorum of the membership, a major- 
ity, one-half and one more. That is all that is necessary to 
constitute a House to do all the business that comes before 
the House. Among the business that comes before the 
House is the reconsideration of a bill which has been vetoed 
by the President; another is a proposed amendment to the 
Constitution ; and the practice is uniform in both cases that 
if a quorum of the House is present the House is constituted 
and two-thirds of those voting are sufficient in order to accom- 
plish the object. It has nothing to do with the question of 
what States are present and represented, or what States are 
present and vote for it. It is the House of Representatives 
in this instance that votes and performs its part of the fune- 
tion. If the Senate does the same thing, then the matter is 
submitted to the States directly, and they pass upon it. 

‘¢* The first Congress, I think, had about 65 members, and 
the first amendment that was proposed to the Constitution was 
voted for by 37 members, obviously not two-thirds of the 
entire House.* So the question seems to have been met right 
on the very threshold of our Government and disposed of 
in that way.’® 

‘*The result of the vote was then announced as above 
recorded. 


‘©7028: On February 26, 1869,* the Senate agreed by a 
vote of yeas 39, nays 13, to the report of the committee of 
conference on the resolution (S. No. 8) proposing an amend- 
ment to the Constitution of the United States (suffrage 
amendment). 


1 Thos. B. Reed, of Maine, Speaker. 

2 The First session, First Congress, Journal, p. 121 (Gales & Seaton, ed.). 

3 On September 21, 1789 (first Session, First Congress, Journal, pp. 115, 116), on a ques- 
tion of agreeing to Senate amendments on articles of amendment to the Constitution pro- 
posed by the House, the House agreed to certain amendments and disagreed toe others, 
“* two-thirds of the Members present concurring on each vote.” 

4 3d Session, 49th Congress, “‘ Globe,”’ pp. 1641, 1642. 
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‘¢ Mr. Garrett Davis, of Kentucky, made the point of order 


that, as the Senate consisted of 74 members, a vote of 50 was 


necessary to constitute the two-thirds vote. 


‘¢*During the debate Mr. Lyman Trumbull, of Illinois, 
recalled that the same question was raised before the war, in 
the last years of Mr. Buchanan’s administration, when Mr. 
Breckenridge was presiding officer of the Senate, and after 
debate, the Senate decided by a large vote that the two-thirds 
required was two-thirds of the Senators present, if a quorum. 

‘* A decision having been asked, the President pro tempore ° 
sustained the view enunciated by Mr. Trumbull, as in accord- 


“6 7038. 


Constitution. 


ance with the precedents. 


The yeas and nays are not necessarily taken on 
the passage of a resolution proposing an amendment to the 


‘¢On February 13, 1902,° the House was considering the 
joint resolution (H.J. Res. 41) proposing an amendment to 
the Constitution, providing for the election of Senators of the 
United States. - 

‘*Mr. John B. Corliss, of Michigan, rising to a parliament- 
ary inquiry, asked whether a roll call was necessary, or it 
would be sufficient if in the judgment of the Speaker a two- 
thirds vote was cast. 

‘¢ The Speaker ’ said: 


‘+ * If the House orders it, it must be had. 


In the early times, 


during the war period, when great amendments were pending, 
the Speaker ordered a roll cali; but in the more recent times 
the practice has been to put it to vote, the presumption being 
that a quorum was present, and the Chair deciding, in his 
opinion, whether there was a two-thirds vote in favor of the 
measure. It is always within the power of the House to test 


the matter.’ 


‘¢ 7039. On January 30, 1869," the House was considering 


the joint resolution of the House (H. Res. 402) proposing an 
amendment to the Constitution of the United States (suffrage 
amendment), and the question was on the passage of the 


resolution. 





5 Benjamin F. Wade of Ohio, President pro tempore. 
¢ First session Fifty-seventh Congress, Record, pp. 1721, 1722. 
7 David B, Henderson, of Iowa, Speaker. 


§ Third session, Fortieth Congress, Globe, p. 745; Journal, p. 237. 
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‘¢Mr. Robert C. Schenck, of Ohio, rising to a parliament- 
ary inquiry, asked if the Constitution did not require the vote 
to be taken by yeas and nays. 

‘* The Speaker ® said : 

*¢ Tt does not. The only imperative requirement of the 
yeas and nays under the Constitution is in regard to a veto, 
where a concurrent vote of two-thirds of each House by yeas 
and nays is required. On all other questions requiring a two- 
thirds vote, such as proposed amendments to the Constitution 
and relief from political disabilities, the Constitution does not 
command the vote to be taken by yeas and nays any more 
than on bills which only require a majority vote. On bills 
relieving from disability under the fourteenth amendment the 
Chair has ruled, with the assent of the House, that the Con- 
stitution does not require the yeas and nays, but that the result 
must be arrived at by a two-thirds vote, to be declared by the 
Chair. On constitutional amendments, however, on account’ 
of their gravity and the value of the record, the usage has 
been to take the vote by yeas and nays.’ 

‘¢The yeas and nays were then demanded by one-fifth of 
those present.” 


CoMMENTS ON THE CONGRESSIONAL PRECEDENTS. 


The first comment to be made upon the congressional precedents 
above quoted is that made by Hon. Herbert Parker, Attorney 
General of Massachusetts, 1904, in rendering his opinion on a sim- 
ilar question under the constitution of Massachusetts, in which he 
referred to legislative precedents established under the rule of pre- 
siding officers as follows (2 Op. Mass. Atty. Gen., at p. 517): 

‘¢ Such decisions, not being upon the constructions of the rules 
of the Senate or House, but upon the organic law superior to and 
controlling all legislative action, can neither be final, nor, indeed, 
be held to carry any authority beyond that of the learning and 
sound wisdom of the eminent gentlemen who declared them.” 

This rule applies with even greater force to the congressional 
precedents which are relied upon to show that the amendment of 
the Constitution of the United States can be submitted to the sev- 


eral states by two-thirds of a majority of each House when the 
Constitution calls for ‘* two-thirds of both Houses.”’ This matter 








® Schuyler Colfax, of Indiana, Speaker. 





26: 


of the number of votes required for general and for special pur- 
poses is referred to in several different ways in the Constitution 
itself, as follows : 

Article I., after providing how the Senate and House of Repre- 
sentatives shall be composed, provides in Section 3 that: 

‘The Senate shall have the sole power to try all impeachments. 
When sitting for that purpose, they shall be on oath or affirmation. 
When the President of the United States is tried, the chief justice 
shall preside, and no person shall be convicted without the concur- 
rence of two-thirds of the members present.” 

Section 5 then provides as follows: 

‘¢ Each house shall be judge of the elections, returns and quali- 
fications of its own members, and a majority of each shall consti- 
tute a quorum to do business; but a smaller number may adjourn 
from day to day and may be authorized to compel the attendance 
of absent members, in such manner, and under such penalties as 
each house may provide. 

Each house may determine the rules of its proceedings, punish 
its members for disorderly behavior, and, with the concurrence of 
two-thirds, expel a member. 

Each house shall keep a journal of its proceedings, and from 
time. to time publish the same, excepting such parts as may in 
their judgment require secrecy; and the yeas and nays of the 
members of either house on any question shall, at the desire of 
one-fifth of those present, be entered on the journal.” 

Section 7 states : 

‘** Every bill which shall have passed the House of Representa- 

‘tives and the Senate, shall, before it become a law, be presented 
to the president of the United States; if he approve he shall sign 
it, but if not he shall return it, with his objections to that House 
in which it shall have originated, who shall enter the objections at 
large on their journal, and proceed to reconsider it. Jf after such 
reconsideration two-thirds of that house shall agree to pass the bill, 
it shall be sent together with the objections, to the other house, by 
which it shall likewise be reconsidered, and if approved by two- 
thirds of that house, it shall become a law. But in all such cases 
the votes of both houses shall be determined by yeas and nays, 
and the names of the persons voting for and against the bill shall 
be entered on the journal of each house respectively. If any bill 
shall not be returned by the president within ten days (Sundays 
excepted) after it shall have been presented to him, the same 
shall be a law, in like manner as if he had signed it, unless the 
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Congress by their adjournment prevent its return, in which case it 
shall not be a law. 

‘¢ Every order, resolution, or vote to which the concurrence of 
the Senate and House of Representatives may be necessary (except 
on question of adjournment) shall be presented to the president 
of the United States; and before the same shall take effect, shal] 
be approved by him, or being disapproved by him, shall be 
repassed by two-thirds of the Senate and House of Representatives, 
according to the rules and limitations prescribed in the case of a 
bill.” 

Then comes, in a separate article by itself, the provision for 
amendment, as follows 


Article V. 

‘¢The Congress, whenever two-thirds of both houses shall 
deem it necessary, shall propose amendments to this constitu- 
tion, or, on the application of the legislatures of two-thirds of 
the several states, shall call a convention for proposing amend- 
ments, which, in either case, shall be valid to all intents and 
purposes, as part of this constitution, when ratified by the 
legislatures of three-fourths of the several states, or by conven- 
tions in three-fourths thereof, as the one or the other mode of 
ratification may be proposed by Congress; provided that no 
amendment which may be made prior to the year one thou- 
sand eight hundred and eight shall in any manner affect the 
first and fourth clauses of the ninth section of the first 
article; and that no state, without its consent, shall be deprived 
of its equal suffrage in the Senate.” 


The history of the development of this provision is quoted 
above from the Convention records. 

Then among the early amendments which were submitted and 
adopted soon after the original instrument following out the strong 
demand for amendments which had been expressed in a number 
of the state conventions at the time of ratification are the follow- 
ing articles : 


Article IX. 
‘‘The enumeration in the constitution, of certain rights, shall 
not be construed to deny or disparage others retained by the 
people.” 








“as vo one 








Article X. 

‘The powers not delegated to the United States by the consti- 
tution, nor prohibited by it to the states, are reserved to the states 
respectively, or to the people.” 

These two articles were proposed at the first session of the First 
Congress of the United States and were finally ratified in 1791. 
Obviously among the rights retained by the people of the United 
States and the ‘‘powers . . . reserved to the states respec- 
tively, or to the people ” is the right and power to object legally to 
an attempt to force a constitutional amendment down the throats” 
of objecting people and objecting states originating by a minority 
of Congress as the Constitution calls for ‘* two-thirds of both 
Houses.” 

That this question has not been as freely discussed in the differ- 
ent states as would be supposed results from the fact that the two 
houses of Congress have assumed that in submitting amendments 
to the states the congressional precedents, rather than the Consti- 
tution, were binding upon the states, so that it was not necessary 


for Congress to disclose officially in the first instance to the different 


state legislatures the roll call showing how many members voted in 
favor or against each amendment. As far as appears, the question 
has never been seriously raised in any state legislature because 
of ignorance of the facts until Mr. Tuckerman succeeded in 
getting the New York legislature to obtain the original statement 
of the votes on this Prohibition Amendment and spread them 
upon the records of that state. 

Accordingly, this is the first time since 1787 that the facts 
appear to have been fairly presented in such a way as to attract 
the attention of the people of the United States and of the state 
legislatures to the constitutional question. Under these circum- 
stances, no congressional precedent can stand in the way of a 
consideration of the question on its merits. 

In view of the different ways in which the required number of 
votes for different measures are referred to in the above quoted 
passages from the Constitution, it is interesting and necessary to 
examine the nature of the various acts thus provided for. 

The first and most obvious distinction is that the provision for 
amending the Constitution is, as pointed out in Mr. Tuckerman’s 
argument, not in any sense the ordinary legislative business of 
Congress, and in this respect it differs entirely from the provision 
of Section 7 of Article I. above quoted, requiring a two-thirds 
vote to pass a law over the president’s veto. Even under that 
section, the congressional precedents, which are referred to, may 








268 





be seriously questioned, but that is part of the regular legislative 
business of Congress. An amendment, however, under Article V, 
is a thing entirely outside of the enumerated powers of Congress 
for the purposes of the Federal Government, affecting, as it may, 
not only the constitutional rights of the American people, but the 
constitutional positions and relations of the different states of the 
Union. Being, as it is, a power which has seldom been resorted 
to and, when resorted to, without general publication of the facts, 
no congressional precedent can be binding upon the different 
states or upon the people as a whole as against the sound inter- 
pretation of the instrument itself when considered in the light of 
the nature of the function involved; because the question ulti- 
mately resolves itself into one directly affecting the integrity of 
the Union, as pointed out in Mr. Tuckerman’s speech. 

It goes without saying that the people of the United States and 
of the several states have a right to have their senators and 
representatives attend to their business and perform the duties 
which they are elected to perform. By Section 5 of Article I., 
2ach house is given specific authority to compel the attendance of 
absent members. The question, therefore, is practically whether 
the sound interpretation of Article V. is such that when an unquali- 
fied requirement of two-thirds of both houses appears, the people 
and any objecting states are to be forcibly subjected to the 
modern principle of government which is summed up in the 
current slang phrase, ‘*‘ Let George do it.” 

If, as in the case of the Prohibition Amendment, forty-one 
senators out of ninety-six and twenty-three members of the House 
avoid their responsibilities by being absent or not voting, and 
allowing two-thirds of the remaining members to pass on to the 
state legislatures any constitutional amendment which they see fit 
to submit for political reasons, whether they believe in it or not, 
and thus shift the responsibility to the shoulders of the state legis- 
latures who, in turn, may vote for it in a hurry on the assumption 
that the congressmen have done their duty, we are likely in the 
course of a comparatively short time to return to the state of 
interstate strife, which existed prior to the Constitution of 1787 
and which made that Constitution necessary. The fact that we 
have been getting along without many such attacks thus far is no 
answer to the twentieth century prospects. 

When Article V., above quoted, provides for the submission of 
amendments by ‘‘ two-thirds of both Houses,” or for the calling 
of a convention to propose amendments on the application of 
‘¢ two-thirds of the several states,” all such amendments requiring 
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ratification by the legislatures of ‘‘ three-fourths of the several 
states” or ‘‘by conventions in three-fourths thereof;” why 
should ‘* two-thirds of both Houses” be given any different 
meaning from ‘‘ two-thirds of the several states” or ‘ three- 
fourths of the several states”? When referring to states the 
given fraction means the fraction of the whole number and in one 
particular, that of representatives in the Senate, unanimous con- 
sent of the states is required. In view of the easy-going habits of 
some members of Congress, and of some state legislators in regard 
to voting, and in regard to attending the sessions of the body of 
which they are members, why should Article V. be interpreted 
upon the assumption that the entire people of the United States 
intend or desire that the integrity of the nation and the whole 
balance of the dual system of national and state government 
should be open to attack every time that two-thirds of a varying 
quorum of each House may see fit to attack it by the submission of 
some ill-considered amendment? Do the people want such a way 
opened for a return to the conditions of civil strife which existed 
in 1787? There is no comparison whatever between the function 
of Congress under Article V. and the function of Congress in 
passing a bill over the president’s veto under Section 7 of Article 
I. The nature of the functions provided for is so utterly differ- 
ent as to furnish a very clear answer to any argument from the 
congressional practice as to the purely legislative work of over- 
riding a veto. 

The fact that mistakes of construction of the Constitution may 
have been followed by Congress on previous occasions in this 
matter because no state legislature was sufficiently careful to obtain 
the necessary information and discuss it, is not a sound basis for 
a binding precedent upon such an amendment. 

The most conservative stickler for precedent in the legal profes- 
sion can hardly maintain that it is not open to the American peo- 
ple and to the state legislatures to consider this question of 
constitutional construction to-day as an open question, so that 
hereafter Congress may be more cautious in the matter of attempt- 
ing to settle the meaning of the Constitution without taking care 
to disclose the facts to the state legislatures in the first instance, 
instead of leaving them to be asked for by those legislatures who 
happen to have members of sufficient force and independence to 
fight for the information, as Mr. Tuckerman did in the New York 
Assembly. 

Certainly, no man who is in the habit of complaining that 
courts pay too much attention to precedent can justify himself in 
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relying upon precedent in support of the congressional action ip 
this matter. 

It is not to be presumed that the citizens of the United States 
intend that questions of amendment so vital to the existence of 
the nation should originate in Congress on the principle of * Let 
George Do It,” as evidenced by the absence or silence of members 
of each House when so important a vote is taken. On the con- 
trary, the natural presumption is, when the Constitution is exam- 
ined as a whole, that the citizens of the country not only have a 
right, but expect their representatives in Congress to attend its 
sessions if they are physically able to do so when so important a 
question comes up for consideration, and that the citizens of the 
United States have a right, not only to the presence, but to the 
expression of judgment on one side or the other, of their 
representatives in Congress, for those representatives are repre- 
sentatives of all of the country as well as of the people of their 
respective states. Accordingly, the express provision in the Con- 
stitution for compelling the attendance of members should be read 
in connection with Article 5, and those members who favor the 
submission of an amendment have it within their power to * con- 
pel the attendance of absent members” and secure the expression 
of judgment from two-thirds of each House if that judgment exists 
in favor of the proposition. 

The requisite ‘* two-thirds of both houses” appear to have voted 
in favor of the income tax amendment. Why was not a similar 
vote obtained for the prohibition amendment? 

The picture which is presented by this prohibition amendment, 
of less than a majority in one house of Congress and less than 
two-thirds in the other House, casually submitting so important a 
measure of such doubtful meaning and misleading phraseology, 
and of eleven state legislatures suddenly voting to ratify it within 
two or three months of its submission before any considerable body 
of the people have had their attention called to its exact language, 
or have had an opportunity to consider the effect of that language, 
is not a picture which presents practical evidence of soundness in 
the interpretation of Article 5, resulting from the Congressional 
practice. It is not to be presumed that the citizens of the United 
States intend to have their entire national structure submitted to 
such casual treatment. 

Does the nation, do the states, do the people want permanently 
to approve an interpretation of Article V. which may place in the 
hands of some secretly influenced or hostile minority in Congress 
the power to submit, at a time when the people and the state legis- 
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latures may be off their guard, — when their attention may be dis- 





: tracted by a variety of troubles — some carefully ‘* camouflaged ” 
es amendment, the practical effect of which would be to ‘‘ ham- 
of string” the energies, either of some or of all the states or of the 
et nation as a whole? 
- The question of whether or not we have national prohibition, or 
n- whether we believe in it or not, is a question of comparative 
n- insignificance when compared with the far-reaching consequences 
a to which the nation may be subjected in the future under the 
its present congressional precedents about submitting amendments to 
a the Constitution of the United States. That question may reach 
he to the existence of the nation. 
he F. W. GrinneELt. 
a Note. 
air As to the present progress of the campaign for ratification, a 
ne recent newspaper gives the record of the states as follows: 
ad Number necessary to carry amendment, 36. 
he Number that have voted to favor, 12. 
ash Number that have voted against, 1. 
= Number that have yet to vote, 35. 
- Number needed of those yet to vote, 24. 
States that have ratified, in order of ratification, with date: 
we Mississippi — Jan. 9. 
Virginia — Jan. 10. 
it Kentucky — Jan. 14. 
ss South Carolina — Jan. 23. 
‘ North Dakota — Jan. 25. 
» Maryland — Feb. 13. 
“ Montana — Feb. 19. 
dy Texas — March 4. 
1 Delaware — March 18. 
a South Dakota — March 20. 
pe Massachusetts — April 2. 
‘al Arizona — May 24. 
ed ' , , ; 
ae It will be interesting to see if any of these states revoke their 


votes. 
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WHAT DOES THE LANGUAGE OF THE PROHIBITION 
AMENDMENT MEAN? 


Most men who have talked about the Prohibition Amendment 
during the past few months, whether they believe themselves to 
be in favor of it or against it, will be found upon inquiry never 
to have read the amendment at all. The amendment reads as 
follows : 


‘*Section 1. After one year from the ratification of this 
article the manufacture, sale, or transportation of intoxica- 
ting liquors within, the importation thereof into, or the 
exportation thereof from the United States and all territory 
subject to the jurisdiction thereof for beverage purposes is 
hereby prohibited. 

‘¢Secrion 2. The Congress and the several states shall 
have concurrent power to enforce this article by appropriate 
legislation. 

‘Section 3. This article shall be inoperative unless it 
shall have been ratified as an amendment to the Constitution 
by the legislatures of the several States, as provided in the 
Constitution, within seven years from the date of the sub- 
mission hereof to the States by the Congress.” 


The purpose of this amendment is to improve men’s habits and 
conduct, not by moral suasion and argument, but by Jaw. 

Without discussing the question whether habits and conduct 
can be improved by law, let us examine the legal effect of the 
language used. 

In the Thirteenth Amendment it was declared that neither 
slavery nor involuntary servitude, except as punishment for crime, 
etc., shall exist, and by Section 2 it was provided that ‘+ Congress 
shall have power to enforce this article by appropriate legislation.” 
The same principle was applied and adopted in the cases of the 
Fourteenth and Fifteenth Amendments. In each the people 
declared the governing idea, whether positive or negative, and in 
each gave to the Congress in the same language just quoted, 
power to enforce the article by legislation. This is the simple, 
direct, natural and clear way to draw such a provision. Why 
was it not followed in this case? Obviously for political reasons 
with obscurity of meaning as the deliberate object, and what is 
the result? 














‘¢The Congress and the several states shall have concurrent 
power to enforce this article by appropriate legislation.” What 
does this mean? This proviso for ‘*concurrent power” is the 
one which makes the difficulty. The scheme thus set up is indefi- 
nite, vague, impossible. Does any one expect men to draft laws 
on this subject that would be adopted concurrently by the Con- 
gress and by the legislatures of forty-eight states? And if 
they do not all adopt the same laws, the unity and perfection 
aimed at by the proposed amendment will never become a fact, 
and if the Congress shall enact different laws for different states 
so that there may be a concurrence by the state authorities, there 
will be no uniformity and only failure can result. No method 
appears, or is suggested, by means of which uniformity can be 
enforced. It can only come from compliant unity of action. 

In a statement submitted by Austen G. Fox, Esq., of New 
York, a few weeks since,* he said : 


‘¢In Houston v. Moore (5 Wheat. 1 and 23), the judg- 
ment of the Court was delivered by Mr. Justice Washington, 
who said that to subject citizens ‘to the operation of two 
laws upon the same subject, dictated by distinct wills, partic- 
ularly in a case inflicting pains and penalties, is, to my appre- 
hension, something very much like oppression, if not worse. 
In short, I am altogether incapable of comprehending how 
two distinct wills can, at the same time, be exercised in rela- 
tion to the same subject, to be effectual, and at the same time 
compatible with each other. If they correspond in every 
respect, then the latter is idle and inoperative; if they differ, 
they must, in the nature of things, oppose each other so far 
as they do differ. If the one imposes a certain punishment 
for a certain offense, the presumption is that this was deemed 
sufficient, and, under all the circumstances, the only proper 
one. If the other legislatures impose a different punishment, 
in kind, or degree, I am at a loss to conceive how they can 
both exist harmoniously together.’ ” 


And further on, he said: 


‘*Under their respective Constitutions and the Acts of 
Congress that admitted Oregon and Washington to the 
Union, they have ‘ concurrent jurisdiction’ over the Colum- 





* Before a Joint Hearing by the Committee on Taxation and Retrenchment of the Senate 
and the Committee on Judiciary of the Assembly of the State of New York, on the so-called 
Prohibition Amendment, held February 26, 1918. 














J 


bia River. Both states passed laws by which they regulated 
the taking of salmon in the river. One Desjeiro was con- 
victed of violating a statute of Oregon, which differed in the 
regulations and in the punishment imposed for violation 
thereof from the statute of Washington. In discharging the 
prisoner, the Court said: ‘It is the act of concurrence 
between the two states in the exercise of legislative authority 
that validates the act and gives it the force of law, and unless 
there is a concurrence or assent by both states to the enact- 
ment, it cannot have that force.’” (Ex. Parte Desjeiro, 
152 Fed. 1004 (1907).) 


The Hon. Edgar M. Cullen, ex-Chief of the Court of Appeals 
of the State of New York, in a recent statement * says: 


‘¢ Again, if the subject of prohibition were to be committed 
to the National Government, the amendment should have 
simply authorized Congress to legislate on the subject, so 
that if experience should show that national prohibition was 
unwise, or could not be practically enforced, it might be 
repealed. The object of making the amendment mandatory 
is not to carry out the will of the people, but to defeat that 
will in case the views of the people at any time in the future 
should change.” 


Cuarutes S. RAcKEMANN. 


Note. 

In connection with the passage quoted from Chief Justice 
Cullen it is worth remembering that a very sane observer of life 
(Mr. E. S. Martin) recently said in a serious discussion of ‘* The 
Fight Over Rum” in the issue of ‘* Life” for April 4, 1918 
(p. 546), that *‘ total prohibition . . . is not likely to last 
long in a country like this.” 


THe RELATION OF THE PROHIBITION AMENDMENT TO THE 
CONSTITUTIONAL STRUCTURE OF THE NATION. 
The following passages from a communication printed in ‘* The 
Boston Evening Transcript” of March 6, 1918, over the name 
‘¢ Civis,” also deserve serious consideration : 


‘*A great many people in the Commonwealth seem to 
think that the question is simply ‘ temperance or intemper- 


* See ‘* New York Times Magazine,”’ February 24, 1918. 
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ance,’ and fail entirely to appreciate either the form of the 
proposed amendment or the problems involved. A great 
many more seem to have a kind of blind confidence that all 
that is necessary to bring about complete temperance is to 
vote the amendment. 


THE CONSTITUTION NOT THE PLACE FOR POLICE REGULATIONS. 


‘To the thoughtful person, at all conversant with such 
matters, it at once appears, in the first place, that this prop- 
osition is a somewhat radical departure from all true theory 
of constitution making. Our Federal Constitution (like our 
State Constitution) is the framework of our Government, 
and is designed to establish a body of fundamental prin- 
ciples, the extent and limitations of governmental powers and 
essential individual rights. 

‘¢On no theory was it ever intended to be a code of police 
regulations, and to now graft upon the Federal Constitution 
anything in the nature of a ‘ police regulation,’ is to impair 
the character and dignity of that great instrument. If the 
Constitution is to provide against intoxicating liquors, why 
not against harmful drugs of all kinds and various other 
menaces to health and good morals? 


‘¢How many people, who are now clamoring for the imme- 
diate adoption of this amendment, have considered what this 
‘concurrent power’ means? The States have full power, at 
the present time, to enforce prohibition if they so desire. 

‘¢ Is Congress to legislate, and is each State also to legis- 
late, to enforce this amendment? If so, we have two 
supreme powers legislating on the same subject, and in the 
same direction, neither capable of controlling the machinery 
or enforcing the legislation of the other. Shall each, under 
such circumstances, maintain its own machinery for enforce- 
ment of the legislation? Or what shall happen if the legis- 
lation of Congress differs from the legislation of the State, 
and, perhaps, conflicts therewith? 


ConcurRENT Power a LOOPHOLE ror Lax ENFORCEMENT. 
‘If the State is to legislate to enforce a Federal law pro- 
hibiting the manufacture of liquor ‘within . . . the 
United States,’ is the legislation of any one State to be effec- 
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tive in other States? What if two States legislate differently? 
Is Maine to ‘ legislate’ so as to enforce the law in Massachu- 
setts? Why not? That is what the amendment says. 

‘*The amendment seeks to prohibit ‘the manufacture, 
sale or transportation of intoxicating liquors.’ There is, at 
the present time, no clearly and generally accepted definition 
of the term ‘ intoxicating liquors.’ Who can say that such 
definition as may be attempted to be given by Congress, and 
by each of forty-eight legislatures, will be the same; and if 
different, who shall say which definition shall be accepted and 
enforced as law? 


‘** The same exactly as to the words ‘ beverage purposes.’ 

‘¢ Ordinarily, if a thing is to be well done, it is wise to give 
the power to and charge the duty and responsibility upon, 
some one person or body, and not two. 

** Perhaps Congress and the several States were given the 
‘concurrent power’ in this proposed amendment, with the 
idea that States which might wish rigid enforcement could 
have it, despite Federal laxity; while other States which 
might not wish prohibition could have it forced upon them by 
the Federal Government. There is plenty of room for sus- 
picion that this ‘ concurrent power’ invention was simply a 
clever ‘ sop’ to the ‘ Cerberus’ of ‘States Rights’ adherents. 

‘* But it must be remembered that the Federal legislation 
means either Federal enforcement or nothing. What Federal 
enforcement would mean will be later considered, but why 
should all the States have prohibition forced upon them, even 
though a constitutional majority of the States desire it, in 
view of the objection, founded on the attributes of human 
nature, that it is always unwise to force legislation unaccepta- 
ble to and disapproved by a majority of those affected 
thereby ? 


CONGRESS ALREADY HAS THE POWER TO GUARD Dry SrarEs. 


‘*Tf it be said that a State which desires prohibition is 
entitled to protection from a neighbor State which permits 
alcohol, the answer may be made that no constitutional 
amendment is necessary to meet such difficulty. Congress 
has, under the present Constitution, full power to regulate 
commerce between the States, and can absolutely prohibit 
and punish the transportation by any means of intoxicants 
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from one State to another, so, that, under the existing Con- 
stitution, one State might, if it desired, have prohibition, 
without injury from its neighbor which did not have prohi- 
bition. The point here is, that any State can to-day have 
prohibition if it so desires, and the Federal Congress can, 
without any constitutional change, prevent the flow of liquor 
from one State to another State if it so desires. The pres- 
ent powers are, therefore, sufficient to bring about prohibition 
in any State which desires it. What dangers there may be in 
the precedent of having what are, in their nature, and sub- 
stantially, police regulations, not desired by certain States, 
forced upon them by the majority of States, gives room for 
serious reflection. 


POSSIBILITIES OF AN IMMENSE Po.xiTicaL MACHINE. 


‘¢ Tt must be assumed that if Congress legislated to enforce 
national prohibition, there would be a Federal machinery pro- 
vided for the enforcement. When the area of the United 
States and its possessions, and the thousands and thousands 
of miles of coast line of those States and possessions, be con- 
sidered, it becomes at once apparent what kind of a new army 
of Federal employees the United States must have to make 
even a decent attempt at enforcement; and when it is con- 
sidered how such an army of prohibition employees would be 
created, and by what motives they would be actuated, and 
subject to what political influences they would constantly be ; 
and when it is considered how this new army of prohibition 
employees might be used by the Administration from time to 
time in power in Washington, it must be apparent to any 
thinking man that the adoption of the plan should be most 
prayerfully considered before any final step be taken. 


‘* Tt would be most unfortunate to have the present amend- 
ment, in its present form, made part of our Constitation, by 
votes cast on the supposition that the question simply was 
temperance against intemperance. On that narrow question 
there is no room for hesitation or argument. The evils of 
intemperance can hardly be exaggerated, or overstated, but 
because intemperance is an evil (or even a curse), it by no 
means logically follows that any such amendment of our Fed- 
eral Constitution as is now proposed, is the true method of 
cure or avoidance. Sometimes the mistake is made, in efforts 
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to evade the evils that we have, of"flying ‘to evils that we 
know not of.’ 


**It is not to be forgotten, or lightly passed over, that, 
from earliest historic times, the spirit of hospitality has been 
one of the good attributes of human nature, and that one of 
the manifestations of this spirit has always been to give the 
stranger or the guest shelter, food, and drink. It has never 
been considered ‘ true hospitality’ to offer water as drink if 
there was available anything better or more acceptable to the 
guest. It is not now so considered. It can’t be made so in 
a moment by legislation. This does not mean that the guest 
or stranger must be given a powerful intoxicant, but it does 
mean that human nature will chafe at what may too strongly 
curb a natural instinct. True temperance is moderation. 
Perhaps the law which will finally bring temperance will be a 
law not intemperately drastic, but of such reasonableness and 
moderation that the people will stand solidly back of it instead 
of spending all their time and ingenuity in discovering new 
ways of beating it. 

Civis. 

Marcu 5, 1918.” 


EXTRACT FROM AN ADDRESS OF HON. CHARLES E. 
HUGHES ON THE EXISTING REGULATION OF 
THE LIQUOR TRAFFIC BY CONGRESS. 

Judge Hughes delivered an address as President of the New 
York State Bar Association, on January 11, 1918, entitled *‘ New 
Phases of National Development,” which is reprinted in full in 
‘¢The American Bar Association Journal” for April, 1918, on 
page 92. In the course of the address, after referring to the 
broad construction of the ‘* Commerce” clause in the case of 
Caminetti v. United States (242 U.S. 470), sustaining the applica- 
tion of the white slave act to a case in which the element of gain 
was absent, he continued as follows: 


THe Wess—Kenyon Act. 


‘¢Of no less importance, perhaps even of greater impor- 
tance, is the decision of the Supreme Court of the United 
States at the last term, upholding what is known as the Webb- 
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Kenyon Act passed by Congress in 1913.’ That act, it will 
be remembered, provides in substance that the shipment or 
transportation of intoxicating liquor of any kind, from one 
state into any other state, which is intended to be received, 
possessed, sold or in any manner used in violation of any 
law of such state, is prohibited. The case which came before 
the Supreme Court arose under the Statute of West Virginia, 
enacted in 1913 and amended in 1915, which included in its 
prohibition the bringing by carriers into the state of intoxi- 
eating liquor intended for personal use and the receipt and 
possession of such liquor, when so introduced, for personal 
use. As it was held that the state had power to enact its 
prohibition law consistently with the due process clause of the 
Fourteenth Amendment,’ the question remained whether 
the Webb-Kenyon Act was a valid exercise by Congress of the 
interstate commerce power, as in the absence of the pro- 
visions of that act, the State of West Virginia would clearly 
have had no authority to prevent the introduction into the 
state of intoxicating liquor for the personal use of the con- 
signee. 

‘* The motive of co-operation with the state in the enforce- 
ment of prohibitory legislation in regard to the sale of 
intoxicants had already had notable illustration in the pasage 
by Congress of the so-called Wilson Act in 1890.2 That act 
forbade the sale of liquor in the original packages although 
brought into the state in interstate commerce, where the state 
law prohibited the sale of liquor. ‘This, however, did not 
touch the introduction of liquor through interstate commerce 
when there was no resale, but only personal use by the 
consignee.* Hence, in the argument opposing the Webb- 
Kenyon Act, it was urged that the power which the state 
enjoyed under the Wilson Act of 1890 was in respect only to 
incidents of commerce and did not operate as a direct burden 
on interstate commerce in its fundamental aspect. It was 
insisted that Congress had no power to delegate to the states 
the authority to regulate interstate commerce and thus to 
subject such commerce to a control which in the nature of 
things would be lacking in uniformity. The Supreme Court 
answered that the argument as to delegation of power rested 











1 Act of March 1, 1913, 37 Stat. 699; Clark Distilling Co. vs. Western Maryland Railway 
Co., 242 U. 8. 311, 


2 Bee, also, Crane vs. Campbell, U. 8. Sup. Ct., decided December 10, 1917. 
* Act of August 8, 1890, 26 Stat. 313. 
* Vance ve. Vandercook Co., 176 U. 8. 438. 
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on a misconception; that while the Webb-Kenyon Act per- 
mitted state prohibition to apply to the movement of liquor 
from one state to another, it was the will of Congress which 
caused the state prohibitions to apply and that their applica- 
tion to interstate commerce would cease the instant Congress 
so directed. And it was further answered that the Webb- 
Kenyon Act did uniformly apply to the conditions it described, 
and that the objection was virtually a complaint as to the 
want of uniform existence of things to which the act applied 
and not as to an absence of uniformity in the act itself. 
Moreover, it was said that the argument sought to impose 
upon the constitutional grant of power a restriction as to 
uniformity which the grant itself did not contain. The most 
striking point of the decision was the clear recognition of the 
authority of Congress, in providing its regulation as to the 
subject under consideration, to consider the nature of our 
dual system of government, state and nation, and so to 
‘conform its regulations as to produce co-operation between 
the local and national forces of government.’ 

‘¢ The direct consequences of the decision are of the utmost 
importance. For it is apparent that any state, if it so 
chooses, may enact a law prohibiting the manufacture and 
sale of intoxicating liquor, and the receipt and possession 
even for personal use of intoxicating liquor, without any risk 
of its policy being obstructed by shipments or transportation 
from another state. It follows that the constitutional amend- 
ment recently submitted is not needed for those states who 
wish to be ‘dry,’ as under the operation of the Webb-Kenyon 
Act, any state may become ‘ bone dry’ whenever it pleases 
without waiting for the adoption of that amendment. The 
court was careful to repudiate the suggestion that its decision 
laid the basis for subjecting interstate commerce in all articles 
to state control and thereby destroyed the constitution. The 
want of force in that objection, it was said, became obvious 
by considering the principle which was deemed to be con- 
trolling, that is, ‘ the subject regulated (i.e., intoxicants) and 
the extreme power to which that subject may be subjected.’ 
But, so far at least as traffic in intoxicants is concerned, the 
powers of nation and state are thus used in co-operation to 
secure the complete suppression of the traffic wherever that 
is the subject of local prohibition. How far other subjects 
of commerce may be found to be in like case, we must wait 
for future decisions to disclose.” 
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In view of this discussion showing that Congress had already 
acted so that all that is needed in any state that wishes to put in 
force an absolutely prohibitory law is to pass a state statute which 
will automatically bring into operation the existing act of Con- 
gress, it would he interesting to know how many of the state 
legislators that have suddenly voted to ratify the amendment with- 
in a few months of its submission realized or considered that such 
was the legal situation. 

It would be still more interesting to know whether, if they had 
realized it, they would have been willing, at the time when they 
cast their votes in favor of the national amendment, to vote, 
instead, in favor of a state statute by which total prohibition 
could be brought about at any time in their state if the state was 
willing to enforce it with the assistance of the federal statute. 

Are not the possibilities of prohibition clearer under existing 
law, and the settled codperative power of which it is the expression, 
than they will be if the Constitutional Amendment is ratified, 
introducing the uncertain and unsettled phrase ‘‘ concurrent 
power,” the actual or intended meaning of which no one under- 
stands and the presence of which in the amendment few citizens 
of the country suspect, whatever may be their views on the general 
question of prohibition? 





THE NEW ACT RELATING TO POWERS OF TRUS- 
TEES TO CHANGE INVESTMENTS. 
Chapter 68 of 1918 (with Explanatory Notes). 

A SUGGESTION TO THE NATIONAL CONFERENCE OF COM- 
MISSIONERS ON UNIFORM STATE LAWS. 
INTRODUCTORY STATEMENT. 

Chapter 68 of the General Acts of 1918, entitled ‘‘ An Act 
relative to Trusts,” was approved by the Governor and became a 
law on March 16. This is the proposed act discussed in the 
report of the Committee on Legislation of this Association for 
1917, pages 70, 71 of the February number of the ‘ Quarterly” 
(Volume III., Number 3). The full text of the act, together 
with explanatory notes by Mr. J. L. Thorndike for each section, 
is hereinafter printed for the information of the bar in order that 

the act may become generally known. 

The attention of the National Convention of Commissioners on 
Uniform State Laws is also especially called to this act and to the 
reasons for its passage, which are stated herein in the hope that it 
may appeal to them as a suitable subject for development through- 
out the country in order that an unnecessary obstruction may be 


gradually removed from the modern machinery of transferring 
securities. 


By this act, Massachusetts has declared that Massachusetts 
trusts and the beneficiaries thereof shall not have ‘‘ custodians” 
(to use the language of Chief Justice Taney referred to in the 
note, Section 3) imposed upon them in the form of every corpora- 
tion the shares of which may form a part of such trusts, and that 
the beneficiaries of Massachusetts trusts shall not have a right 
against a corporation which deals innocently with a trustee and 
trust him in the same manner that the beneficiary trusts him, sub- 
ject to the general principle of equity against actually taking part 
in fraud with notice. 

Dealing with rights rather than remedies, the statute limits the 
rights of beneficiaries of Massachusetts trusts to the general 
principles of equity which govern the rights of beneficiaries in 
regard to bank accounts held by their trustees. If a trustee is 
given a trust fund in cash deposited in his name as trustee, he can 
pay out the entire amount by signing checks without any super- 
vision from the bank and the beneficiary has no right against the 
bank unless the bank has knowledge that he is actually appro- 
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priating or embezzling the fund. The beneficiary has no right to 
demand that the bank shall examine the history of the trust before 
cashing every trust check. 

Hitherto, however, as soon as the trustee invested in a share of 
stock, at once there arose and still arises in many states an artifi- 
cial structure of red tape whenever he wishes to sell that share of 
stock for the purpose of changing the investment. 

The Massachusetts Statute does away with all this red tape for 
Massachusetts trusts and limits the equitable rights of benefici- 
aries of such trusts in the same way that they have always been 
limited as to bank deposits, etc., as above stated. 


F. W. G. 
[ Massachusetts General Acts. ] 
1918, c. 68. 
Aw Act relative to Trusts. 


1. When any personal property is subject to trust contained 
in any will or other written instrument already or hereafter 
executed, the trustee or trustees shall have power, unless there is 
some provision therein to the contrary or unless it would be incon- 
sistent with the purposes of the trust, to change the investment of 


such property from time to time and for that purpose to make 
sales and transfers thereof. 


[ Note. A similar provision is contained in the Rhode 
Island Gen. Laws 1909, c. 259, s. 12 (p. 904), and in the 
(English) Trustee Act 1893, s. 1 (end), and the omission of 
such a power in a will causes much trouble in the manage- 
ment of a trust. (See Branch v. DeWolf, 28 R.I, 542; 
Jones v. Atchison, Topeka, and Santa Fé Rid. Co., 150 
Mass. 304). | 


2. The receipt of any trustee, or of any one or more of sev- 
eral trustees, for any money, securities, or other personal prop- 
erty or effects payable, transferable, or deliverable to him or them 
under any trust or power, created before or after the passage of 
this act, shall be a sufficient discharge therefor to the person pay- 
ing, transferring, or delivering the same, and no such person shall 
be bound to see to the application thereof. 


[ Note. Similar provisions are contained in the N. Y. Rev. 
Sts. 1830, vol. I, p. 730, s. 66, and the present Real Prop- 
erty Law, s. 108 (4 Birdseye Sts. 4993), and in the Rhode 
Island Rev. Laws 1909, c. 259, s. 15 (p. 905), which were 
taken from the (Eng.) Conveyancing Act 1881, s. 36, and 
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Trustee Act, 1893, s. 20. They are a common form, which 
ought to be implied in every trust or power for sale. The 
previous law is stated in Lewin Trusts (11th ed.) 530-533; 
Andrews v. Sparhawk, 13 Pick. p. 401.] 


3. A company or corporation, public or private, or quasi cor- 
poration, or the managers of any trust shall not be bound to see 
to the execution of any trust, express, implied, or constructive, to 
which any of its shares, bonds, or securities are subject, or to 
ascertain or inquire whether the trust authorizes a transfer thereof 
by the holder, but the provisions of this section shall not be a 
protection against liability for knowingly participating in a breach 
of trust. 

[ Note. Similar provisions have been contained in the 
(Eng.) Companies Acts for many years, viz., 1845, c. 16, 
s. 20; 1908, c. 69, s. 27 (2 Chitty Sts. 460, 542). The law 
independently of statute was substantially the same (Hartga 
v. Bank of England, 3 Ves. 55, 58). 

A different rule came to be established here through a mis- 
take of Taney, C.J., in Lowry v. Commercial Bank, Taney, 
310, 335, who supposed that the English cases did not pro- 
ceed upon the general law, but upon the special provisions of 
a statute. The only color for this supposition was that 
counsel argued in the case above mentioned that the statutes 
regarding the transfer of government stock at the Bank of 
England imposed on the bank a duty to see that the transfer 
was one that was authorized by the will, but the decision was 
that the statute had no such effect, and the case proceeded 
upon the general law independently of statute. The Lord 
Chancellor asked (3 Ves. p. 58) whether, when stock was 
once put into the name of the trustee, the bank could look 
further and enquire whether the stock standing in his name 
was trust stock, and added, ‘‘If so, the bank would be 
charged with all the trusts in the kingdom. . . . The 
consequence would be exceedingly alarming, if in all cases 
where there is a legacy in trust, the bank is to take notice of 
the execution of the trust.” The ground upon which Taney, 
C.J., seems to have assumed the existence of such a duty was 
that ‘‘the corporation is thus made the custodian of the 
shares” (Taney, p. 329), but a custodian or agent is not 
charged with any such responsibility, and is only accountable 
to the trustee, unless he takes part in doing what he knows to 
be contrary to the trust (Lewin Trusts (11th ed.) 560). 
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The court in this state was misled by this mistake in 
Lowry’s Case into adopting the same rule here in Loring v. 
Salisbury Mills, 125 Mass. 138, 151. The other cases there 
cited indicate a confusion of the position of the corporation 
with that of a purchaser with notice of a trust. Such a pur- 
chaser acquires only a title subject to the trust, if the sale was 
unauthorized, but the corporation does not acquire anything, 
either subject to the trust or otherwise, and its duty as to 
registering a transfer is not touched by the rule as to the title 
acquired by a purchaser. — Its position is similar to that of a 
bank with trust moneys deposited to the credit of a drawing 
account, in which case the bank is not concerned to see to 
the propriety of the trustee’s drafts against the account, and 
is not liable for his conduct, unless the bank participates in a 
breach of trust (Allen v. Puritan Trust Co., 211 Mass. 409, 
423; Gray v. Johnston, L. R. 3 H. L. 1, 11). 

The consequence of the decision has been what the Lord 
Chancellor pointed out in 1796, as appears by such suits as 
Tasigi v. Chicago, burlington & Quincy Rid. Co., 129 Mass. 
46, and Jones v. Atchison, Topeka & Santa Fé Rid. Co., 150 
Mass. 304. Questions as to the powers of the trustee under 
the trust instrument or the laws of the state where it orig- 
inated have to be submitted to transfer clerks, who have no 
concern with the trust, and who with the sole object of avoid- 
ing liability on the part of the corporation are obliged to go 
into questions arising under the laws of all the states in the 
country. The persons that suffer from this obstruction to the 
business of the trust and bear the expense are the beneficiaries. 

This section relieves the corporation from the obligation 
imposed on it by Loring v. Salisbury Mills and so frees the 
beneficiaries from the interference of strangers in the manage- 
ment of the trust, leaving the corporation subject only to a 
liability similar to that of a banker with whom trust funds are 
deposited, as shown by Allen vy. Puritan Trust Co., 211 Mass. 
409, 423. (So also, as regards shares, Société Générale v. 
Tramways Union Co., 14 Q. B. D. at pp. 444, 453.) ] 


4. When a power is vested in an insane person for his own 
benefit, or his consent is required for the exercise of any power 
where the power of consent is in the nature of a beneficial interest 
in such person, his guardian may, by order of the Probate Court, 
macle after notice to such persons, if any, as the Court shall deem 
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proper, exercise the power or give the consent in such manner as 
shall be authorized or directed by the order. 


[Note. A similar provision is contained in the (Eng.) 
Lunacy Act 1890, s. 120 (8 Chitty Sts. 479). Property is 
often vested in trustees for sale, but with a direction not to 
sell without the consent of a wife or other beneficiary, and 
there should be some power to give the consent in case of the 
person’s being of unsound mind. Also, in case of a power 
contained in a deed or will to dispose of property generally 
(see Raymond vy. Com., 192 Mass. 486, 490) it would be 
unfortunate if the power could not be exercised for such a 
reason. The clause also harmonizes with the purpose of R. L. 
ce. 145, s. 33, regarding waiver and election in the case of an 
insane person. | 


5. This act shall take effect upon its passage. 


Act approved March 16, 1918. 


The following Act with the note showing its history is here 
printed for the information and future reference of the bar: 


[ Massachusetts General Acts. } 


1918, c. 93. 


An Act relative to Conveyances and Transfers by a Person to 
himself and others. 


1. Real estate including any interest therein, may be trans- 
ferred by a person to himself jointly with another person or other 
persons in the same manner in which it might be transferred by 
him to another person. 


2. This act shall take effect upon its passage. 


Approved March 26, 1918. 


[ Note. If a person conveys land to himself and another 
person jointly, the effect is to vest the whole estate in the 
other person alone, because a man cannot make a conveyance 
to himself, and his conveyance takes effect only as to the 
other person (Wms. R. P. (20th ed.) 204; Lawton’s Case, 
Land Ct. Dec. 1-2). The intended effect would have been 
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produced by conveying the land to a third person and his 
re-conveying to the two jointly. Or, the land might have 
been conveyed by the one person to the other to the use of 
the two, which would have effected the same purpose through 
the statute of uses. It is said that trouble has arisen in 
cases where a single trustee attempts to vest the title in him- 
self and a new trustee by making a conveyance directly to 
himself and the new trustee jointly, in disregard of the rule 
of law. In the old forms of deeds the words at the end of 
the habendum clause, ‘‘ to their use and behoof forever” 
would probably have obviated the difficulty (Gilbert Uses 
(3d ed.) 478). But the new forms (1912, c. 502, ss. 2, 3) 
do not contain an habendum clause or any mention of the 
use (which are ordinarily unnecessary), and they are fre- 
quently filled up by persons unacquainted with the rules of 
law. 

This technicality was removed in England by the Convey- 
ancing Act 1881, s. 50, as to real estate, and by the Law of 
Property Amendment Act 1859, s. 21, as to personal property 
(Carson’s R. P. Stats. (10th ed.) 595, 530; Hood & Challis’s 
Conveyancing Acts (7th ed.) 143), and the above provisions 
are taken from those acts. 

The bill, in which this act originated, applied also to 
** personal property, including things in action now by law 
assignable,” but this clause was for some reason struck out in 
committee. Consequently shares in companies, debts, and 
other personal effects, including such as pass by delivery, 
cannot be transferred by a person to himself jointly with 
another, except by transferring them first to a third person 
and then taking a transfer back to the two. In England, 
this inconvenience was avoided by the act of 1859, twenty- 
two years before a similar provision was made in the case of 
real estate, which might already have been vested in the two 


jointly by means of a single deed operating under the statute 
of uses. } 





SPEECH OF FORMER CONGRESSMAN JOSEPH F. O’CON- 
NELL OF BOSTON IN THE CONSTITUTIONAL CON. 
VENTION, WEDNESDAY, NOVEMBER 21, 1917, 
AGAINST EXCLUDING THE JUDICIARY FROM THE 
OPERATION OF THE INITIATIVE AND REFEREN- 
DUM. 

The Publication Committee has received from Mr. O’Connell a 
copy of his speech in the Constitutional Convention on the subject 
of the Judiciary, and, in order that the argument on his side of 
the question may be fully presented to the members of the bar and 
weighed by them, the speech is here reprinted in full. 


On the 21st of November, 1917, Mr. O’Connell addressed the 
Convention in support of an amendment which he offered striking 
out from the proposed constitutional amendment establishing the 
popular Initiative and Referendum the provision excluding the 
judiciary from the operation of the initiative and referendum. 


Mr. O’ConnELL: ‘These amendments which I have offered will 
strike out the sections that were introduced into the resolution on 
its second reading on the motion of the gentleman from Fall River 
(Mr. Cummings). This very important feature of this measure 
was introduced and voted upon with little or no debate, late one 
afternoon when many of the members of the Convention were out 
of the chamber, and when, under the rules, debate was cut off, 
without affording an adequate opportunity either to understand the 
wide scope of the amendment, or to realize what a revolutionary 
departure from the principle involved in the initiative and referen- 
dum the doctrine advanced by the gentleman from Fall River car- 
ried with it. The committee on Initiative and Referendum did not 
report this feature and it was not discussed at all during the gen- 
eral debate on the subject, and surely no exception of this broad 
nature should be written into this measure without a more precise 
understanding of its import. It seeks, in a word, to exclude from 
the operation of the initiative and referendum one of the principal 
branches of our government. All other departments of govern- 
ment are included within the scope and operation of this measure, 
but by one, single, sudden blow, with no fair opportunity to dis- 
pute the wisdom of the amendment, we find the judiciary and 
everything connected with it, exempted from the operation of the 
initiative and referendum. 
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If there is any logic in the principle involved in the adoption of 
the initiative and referendum as a whole by this State, then there 
can be no logical reason that would exempt the judiciary from its 
operation. Why, in Massachusetts, above all States in the Union 
where the initiative and referendum is adopted, should the judi- 
ciary be exempted, and why should the people of this Common- 
wealth be denied the right of expressing themselves about their 
servants, the judges, or anything in connection with them? What 
is there so holy about our judiciary that our people should be denied 
the right to discuss them through the machinery and safeguards of 
a popular initiative and referendum? Why this halo about our 
judges and courts, that would deny the people the privilege of 
expressing their wishes or their displeasure at the misconduct or 
shortcomings or unfitness or inefficiency of our judges? What 
have our judiciary accomplished that they should have this pre- 
eminent exemption from responsibility to their masters, the peo- 
ple? Why should they be fortified more than they are at present? 
Gentlemen of this Convention, —and more than 150 of you are 
lawyers, — you cannot gainsay me, when I call your attention to 
the fact that the judiciary of Massachusetts already are more 
strongly fortified and protected in office than the judges of any 
State in the world. I deliberately go beyond this country, and I 
say that they are more strongly intrenched in their tenure of office 
here in Massachusetts than in any civilized State in the whole 
world. And yet the gentleman from Fall River (Mr. Cum- 
mings), through the instrumentality of his amendment which has 
been inserted in this measure, endeavors to give them more power 
and to remove them further from the people. Forsooth, why? 
What argument has he advanced? If I could understand his rea- 
soning at all, it resolved itself into one thought, namely, that 
because there may be weak members upon our bench, it is neces- 
sary to protect those weak members by keeping them away from 
the people in whose favor they possibly might be tempted to decide 
in certain cases. This argument goes too far if it means anything, 
and the mere statement of it is an all-satisfying reason why his 
amendment should be’ stricken out of this measure. We should 
have no weak judges on our bench. The bench is no place for a 
weak judge, and if Massachusetts is obliged to suffer from weak 
judges on account of her system of appointment, then there ought 
to be some way of getting rid of a weak judge as soon as possible. 
Can any member of the Convention imagine a weak judge becom- 
ing stronger because he is made wholly independent of the people? 
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Rather, would not that same weakness lead to arrogance that is so 
common among those who do not possess an even balance when in 
a position of responsibility ? 

I, for one, cannot understand the purpose that excludes the 
.udiciary, other than by keeping in mind the thought that the judi- 
ciary are a good deal like the grave,—‘‘they never give up 
anything.” 

History has a strange way of repeating itself, and we find in the 
Convention of 1820, where the self-same proposition in another 
form was presented to the Convention, a counterpart of this move- 
ment to give the judiciary greater power. Most of you know that 
under the provision of our Constitution, judges cannot be removed 
except by an address on the part of a majority of both Houses of 
the Legislature and with the consent of the Governor and Council. 
This requires four distinct movements, and, to the ordinary mind, 
would seem sufficient. Yet we find the Judiciary Committee of 
the Convention of 1820 acted practically as did the Judiciary Com- 
mittee of this Convention of 1917, reporting every measure possi- 
ble in favor of the judiciary and culminating it all by bringing in 
a recommendation that would change the Constitution and make it 
necessary to get a two-thirds vote in the House and in the Senate 
before a judge could be removed. And strangely enough, that 
motion was led in that day, as in this, by a distinguished lawyer 
and a favorite of the bench, the great Daniel Webster himself. 
The resolution was reported out by a Justice of the Supreme Judi- 
cial Court, Joseph Story, who was then a member of that Conven- 
tion and Chairman of its Judiciary Committee, and it was 
seconded and pleaded for by another judge of wide renown, Lem- 
uel Shaw. 

The burden of their argument in pleading for this change, that 
would insure the judges from the practical possibility of any 
removal, was that the judges ought to be excluded from any possi- 
ble suggestion of successful attempt at removal. My own judg- 
ment, from the history of the times, however, is that the judges 
had in mind the experience of Shays’s Rebellion, where the battle- 
cry was ‘* Close the Courts” because of the failure of the courts 
to check infamous practices on the part of unscrupulous lawyers. 
The reforms which followed Shays’s Rebellion in Massachusetts 
could have been secured just as easily without such a manifesta- 
tion of popular discontent, if the courts of that day had not been 
so arrogant and indifferent to the wrongs that were being com- 
mitted through the instrumentality of the courts. The Convention 
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of 1820 discussed the subject at length, and decisively defeated 
the proposition by a vote of almost two to one, indicating conclu- 
sively that the people of Massachusetts, when they understand 
this subject, are not willing to increase the powers of the judges 
or to make them more independent of the people, and that they 
are not in accord with the desire of the judges who always seek 
to increase their power in order that their ‘* independence” may 
be more pronounced. 

That brings me to a point in the address made by the gentleman 
from Wellesley (Mr. Pillsbury) this morning. He said: ‘We 
should have an independent judiciary.” Oh, yes, we must have 
an independent judiciary, but let us not resort to sophistry in a 
Convention such as this. We ought to have an independent 
judiciary, but that does not mean a judiciary that is independent of 
the people, but rather a judiciary that will be independent 
enough to do that which is right whenever they are called upon to 
do so. 

What is the history and the theory of the appointment of judges 
for life in this Commonwealth? The theory of the appointment 
of judges for life which we have in our State comes down from 
the English system, where it had been invoked because prior to 
this system the judges were subject to the pleasure of the King 
alone, and it was found that under such a system the judges were 
doing what the King wanted, because they were afraid of incur- 
ring his displeasure. Then it was that there was written into the 
commission of judges the principle that their tenure should be 
made ‘* quamdiu se bene gesserint” — ‘** during good behavior ” — 
in contradistinction to the custom that had prevailed before that 
by which judges held office during the pleasure of the King. 

The English Parliament made the distinction for the protection 
of the people. It was done to protect the people and to keep the 
judges near the people, to assure the people that the judges would 
act for them in the protection of their rights as against the King 
or his friends in the government. This new doctrine at that time 
was not invoked for the purpose of making judges independent of 
the people, but to make the judges independent only to such a 
degree that they would not yield to might as against right. It 
never was intended that the judges were to be independent of the 
people. 

It is almost an elementary proposition in our Republican form 
of government that the judicial department of the State shall be 
separate from, and independent of, legislative and executive 
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powers. All students of our form of government delight in 
reaffirming this doctrine, and gentlemen have arisen in the Con. 
vention, in discussing proposed amendments, and they frequently 
have reminded us that we have the three familiar ** checks and 
balances” in our form of government, — the judiciary balances 
the executive and legislative, and the legislative serves as a check 
upon the executive and the judiciary, and so on, — every one of 
the three balancing and checking the other so that we have a 
perfect equilibrium. 

Yet whilst this may be the theory of our system, what have we 
as a matter of fact? Is not our judiciary absolutely dependent 
upon the favor of the Governor for appointment? Where is the 
independence of the branches when you start with such an admis- 
sion? Where is the separation at that time? Rather is there not 
a direct and undeniable connection between the executive and the 
judiciary ? 

Under our system one man, a Governor elected for one year and 
responsible only during that time, can bring together secretly five 
members of his Council and appoint a man, and with the aid of 
his five friends in the Council have him confirmed, and that man 
must be kept in office for life or as long as he does not commit 
some scandalous wrong, no matter how inefficient or weak he may 
be. He must be kept in that office and the people cannot be rid 
of an unsatisfactory judge, whether it is in the highest or the 
lowest court, so long as that man so conducts himself that he does 
not himself bring down the censure of the people at large because 
of gross misconduct. His weakness in the office and his inability 
to perform the high duties always will be excused in one way or 
another, and in the absence of widest public indignation it is 
practically impossible to free the judiciary from such a judge. 
Do you gentlemen think that such a state of affairs ever was con- 
templated or intended when this feature was written into the Con- 
stitution in 1780? It does not seem so to me, and can any 
gentleman in this Convention, with this in mind, deliberately go 
forward and make it even more difficult for the people to rid them- 
selves of inefficient officials? 

Again I repeat, if the initiative and referendum has any logic 
to invoke its application, then there can be no logic in excluding 
the judiciary from its scope and operation. Members ask: ‘‘ How 
is it possible that Massachusetts could have written such a doctrine 
into its Constitution?” Personally there is one reason that satis- 
fies me. At the Convention of 1780 all the judges in the Colony 
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of Massachusetts Bay were delegates to the Convention, and they 
were very prominent in its affairs. They, of course, were holding 
office for life under the English system which then was prevailing, 
and besides there were in the Convention a great number of pro- 
fessional men, ministers and doctors. The real strong men, the 
farmers, the mechanics, the merchants and the fishermen, were at 
the front with Washington or in attendance at the Continental 
Congress sitting in Philadelphia. The original draft of the Con- 
stitution was drawn by John Adams, who had been appointed 
Chief Justice shortly before the Constitution was drafted, although, 
as a matter of fact, he never sat. 

Under these influences and this leadership, it is not at all strange 
that these gentlemen, although they talked about the separation of 
the departments of State, yet could find themselves adopting an 
extreme exception to the doctrine itself, in so far as it pertained 
to themselves. According to Chief Justice Shaw, it was adopted 
only as an experiment; and although Massachusetts wrote the 
first Constitution, she is the only State in this Republic to-day 
that has this all-important and anomalous situation which violates 
one of the fundamental principles of our government. 

Thus we are confronted with a contradiction of the axiom of 
government in this country that the people are the source of all 
political power, and that to them should their officers and rulers 
be responsible for the faithful performance and discharge of their 
duties. While the people are permitted to elect their officials for 
the executive and legislative branches of our government, they 
are wholly deprived of it as far as the judiciary is concerned. 
The important and almost sacred privilege of choosing men who 
shall sit in judgment upon the lives, liberty and rights of prop- 
erty is denied to the people of this State, thereby violating the 
fundamental principle of our government by the people. 

Our judicial power should be a distinct and coequal department 
and should be wholly independent of the executive and legisla- 
tive. It never should be dependent upon executive whim or 
caprice or prejudice. If the people of Massachusetts who 
accepted our first Constitution could have foreseen how well the 
42 States of this Union that elect their judges are guided and how 
well the law is enforced, does any man in this Convention think 
they ever would have permitted the doctrine of an appointive 
judiciary for life to have been foisted upon them? I for one 
never will believe that they would have. 

Oh, but some members may say, true, ‘our system is not like 
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the other States, but it is like the Federal system. I must differ 
with these gentlemen and call their attention to the fact that our 
system is radically different. Under the Federal system a man ig 
appointed by the President, it is true, but he must be confirmed 
by a majority of the United States Senate. This means that each 
of the Senators from the 48 States in the Union, who themselves 
are responsible to the people, has something to say as to whether 
or not the appointment shall be confirmed. Here only five men, 
in secret session, can confirm the appointment; but under the 
Federal system 96 Senators sit in open session, and only after 
searching investigations and hearings are men confirmed to judicial 
positions. 

Every one of us is familiar with the careful, thorough and 
painstaking manner in which the United States Senate investigated 
the qualifications of Mr. Justice Brandeis before he was confirmed. 
Compare that, if you will, with the appointment very recently 
of a judge to our Superior Court who is not known to ten men 
in this Convention. What influences brought about his appoint- 
ment? He may turn out to be a good judge or an unsatisfactory 
one. If he is good, it is a pure accident as far as the people are 
concerned or as far as they are informed. If he is unsatisfactory 
there will be no way of getting rid of him. Do you gentlemen, 
in this year of grace, believe that such a system as ours is either 
scientific or appropriate or necessary? Why should there be any 
secrecy or hidden practices or unfamiliar methods about the 
appointment of judges? Is it to insure such practices that the 
gentleman from Fall River wishes to have the present system 
made more impregnable, and does this serve to convince men in 
this Convention that they should vote to except the judiciary from 
the provisions of the initiative and referendum? 

Let me impress upon the members of this Convention that no 
other State in the Union has such a system as we have. We 
appoint in Massachusetts for life. No other State in the Union 
follows us to-day, although we adopted the first Constitution and 
were the model of the Constitutions of all other States. Some of 
them did follow us, it is true, but in each and every case they 
have abandoned the doctrine of appointing judges for life. New 
Hampshire comes the nearest to us, where judges are appointed 
until they are 70 years of age. Even New Hampshire could not 
stand for the doctrine of having men enfeebled by age or sickness 
enforced upon them after the age of 70. We make no provisions 
that are certain to insure us from the infirmities of age or disease. 





Let me give the list of the States in this Union, as quickly and 
as briefly as I may, where judges are elected : 


Alabama. Maryland. Ohio. 

Arizona. Michigan. Oklahoma. 
Arkansas. Minnesota. Oregon. 
California. Mississippi. Pennsylvania. 
Colorado. Missouri. South Dakota. 
Georgia. Montana. Tennessee. 
Idaho. Nebraska. Texas. 
Illinois. Nevada. Utah. 

Indiana. New Mexico. Washington. 
Iowa. New York. West Virginia. 
Kansas. North Carolina. Wisconsin. 
Kentucky. North Dakota. Wyoming. 
Louisiana. 


In the following States many of the judges are elected by the 
people : 


Connecticut. Maine. 


Vermont. 
Florida. South Carolina. 


In other words, 42 of the States in the Union have adopted the 
doctrine of electing their judges. 


In the following States the judges are selected by the Legisla- 
ture for a limited tenure: 


Connecticut. South Carolina. Virginia. 
Rhode Island. Vermont. 


The only States in the Union where appointment by the Gov- 
ernor exists outside of Massachusetts are: 


Delaware. 


New Hampshire. 
Maine. 


New Jersey. 


and in these States the appointment is for a limited number of 
years, as follows: Delaware, where the appointment is for 12 
years ; Maine, where it is for 7 years; New Jersey, where it is 
for 7 years; and New Hampshire, where the appointment lasts 
until the appointee has reached the age of 70 years. 

In other words, in every State in the Union, outside of New 
Hampshire and Massachusetts, the tenure of all judges is for a 
limited number of years, whether they are elected by the people 
or appointed by the Governor or selected by the Legislature, and 
who is there bold enough in this Convention to say that the people 
in the other 46 States of this Union are not a law-abiding people 
or that justice is not ably administered through their courts? It 
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must be remembered also that these States comprise all sections 
of this country, with the great diversity of interests which the 
various States present. 

Let us not forget also that many of the original 13 States 
which followed our system shortly abandoned the system of 
appointing judges for life, notably the great Commonwealth of 
Pennsylvania and the great Empire State of New York, the two 
leading States of this Union, both of which found that the 
appointive system was very bad in practice. Since New York 
changed in 1847 and Pennsylvania in 1853, there has been no 
desire for change in either of those States. In fact there is no 
State in the Union which had an appointive system and then 
changed to an elective system, which ever has thought seriously 
of returning to the appointive system. The great Empire State 
of New York held a Constitutional Convention two years ago 
which was presided over by Elihu Root, accepted as the leading 
member of the American Bar. The chairman of the Judiciary 
Committee in that Convention was George W. Wickersham, a 
former Attorney-General of the United States under President 
Taft, and the committee itself was composed of great lawyers. 
I have talked with many of the members of the Judiciary Com- 
mittee of that Convention, and they all told me there was no 
demand for a change from their elective system, and some of 
them went so far as to say that no lawyer in New York even cared 
to suggest changing the system by giving back to the Governor 
the power of appointing judges. Every lawyer of experience 
knows that the New York Court of Appeals, which is their high- 
est court of appellate jurisdiction and which has no original 
jurisdiction, has in its membership men of exceptional ability 
and character, and they are all chosen by the people. Will men 
in this Convention believe that great public figures like Elihu 
Root, George W. Wickersham, Edgar T. Brackett, Joseph H. 
Choate, and other great leaders of the American and New York 
Bar, would not have engaged actively in any movement that would 
help to better their courts, if they had felt that by changing from 
the elective to the appointive system they could accomplish any 
improvement? 

Let it not be forgotten that of all the great States of the Union 
which have held constitutional conventions in late years, not one 
of them has thought seriously of going back to the system of 
appointing judges. Does not that convince you gentlemen here 
in Massachusetts that wherever the people have a chance to elect 
their judges, they are perfectly satisfied with that method, and 
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that they would not give it up? The net result, all over the 
Union, of the elective or appointive system for a tenure of years 
has been that good judges almost invariably have been reélected 
and reappointed, whereas likewise weak or bad judges have failed 
invariably of reélection or reappointment, with the result that the 
people in these other States possess a judiciary that always does 
its very best, knowing that it is responsible to the people, and that 
the people will not tolerate a weak, ineflicient, vicious, or tyranni- 
cal judiciary. 

Are you men in this Convention at this time going to say to the 
rest of this great Union that they have not law-abiding citizens, 
honorable judges and wise men whose decisions represent the 
best that can be obtained? Pick up your last recent Law Reports, 
you lawyers here who follow the advance sheets, and see how many 
times the decisions in those States in which judges are elected are 
cited as precedents to justify our courts in decisions sent down to 
us. Then go to the reports of other States in the Union and pick 
up the advance sheets and find out how seldom Massachusetts is 
now followed, and you will be surprised to learn that the States 
in which judges are elected are followed as authorities far oftener 
than Massachusetts, where our judges are appointed. Glance, if 
you will, at the United States Reports for the last ten or fifteen 
years, and tell me if you are not surprised at the very few 
instances in which the decisions in this State are cited now as 
authority, and confess to me also that you are surprised at the 
great number of citations from the other States of the Union, 
that the Supreme Court of the United States sends forth to the 
world as authorities in law, which justify our august court in its 
final decisions. 

Oh, but some people say: ‘* Politics would come into the 
courts.” Well, if they can bring any more politics into the 
election of judges than is already in vogue here in Massachusetts 
in the appointment of our judges, I should like to know just what 
kind of politics it possibly would be. I cannot conceive of it 
being any worse. Here we have a system of appointments that 
is based on secret, hidden, unseen, political manceuvring. The 
appointments to our judiciary from the very beginning have been 
reflections upon the people of this Commonwealth in the manner 
in which they have been obtained. It is true we have had many 
good judges, but this has been due more to the integrity of the 
men who have been appointed than to any merit of the system by 
which they have been appointed. 
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At the Convention in 1853, Henry Wilson, then Vice-President 
of the United States, from the Commonwealth of Massachusetts, 
said that from 1780 down to that day, 1853, only two men had 
been appointed to the courts in Massachusetts who were not 
Federalists, and violent Federalists at that. He ridiculed the idea 
that politics was not considered in the appointment of our judges, 
and pointed out that the first consideration was whether or not a 
man was acceptable to the leaders of the Federalist party. From 
the beginning of the Commonwealth down to the days of Goy- 
ernor Foss-(1911) no Irish Catholic ever was appointed on our 
Supreme Judicial Court because of the secret religious cabal that 
always surrounded that office whenever judicial appointments 
were to be considered, and which always succeeded in preventing 
the consideration of any Irish Catholic member of the Bar, no 
matter how well qualified he might be. Up to twenty years ago 
no Irish Catholic ever sat on our Superior bench, and since that 
time down to the days of Governor Foss only one at a time (and 
totaling but four in all) was permitted. If it had not been for 
the splendid courage of Governor Foss who broke all precedent 
and cast the judgment of these intriguers aside by appointing a 
Roman Catholic of Irish extraction to the Supreme Judicial Court, 
and by appointing several of the same kind to the Superior Court, 
all of whom have given eminent satisfaction, I tell you gentlemen 
here to-day that the people of the Commonwealth of Massachu- 
setts would be so aroused that an elective judiciary would be 
their fondest hope and their greatest achievement. It would be 
absolutely impossible for this Convention to leave here without 
adopting a resolution for an elective judiciary, and it would be 
accepted by an enormous majority at the polls. 

What system really prevails as to appointing judges here in 
Massachusetts? What reasons are advanced? In the first place, 
a man must be politically strong to win the confidence and support 
of some man who is strong with the Governor, and after this has 
been determined upon, the candidate then gets an indorsement 
from some committee of some bar association, and the people are 
deceived by a statement that the bar association of some city or 
county indorses the man to the Governor, when as a matter of fact 
it is a small committee who never consult anybody else in the par- 
ticular Bar Association. Can members possibly urge that we are 
receiving thereby the best service that could be given to us? I 
believe that the judicial systems, whether elective or appointed, in 
other States, which produce lawyers like Charles E. Hughes, Alton 
B. Parker, Elihu Root and Joseph H. Choate, and the great leader 
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of the bar who has just died, John G. Johnson of Philadelphia, 
and all the great galaxy of names that has come down from the 
early days of the Republic to the present time, stand forth as a 
most convincing argument that the best lawyers and the best 
judges are developed under systems different from ours. 

But then you will hear friends of the judges say: ‘*Oh, we 
must not touch the courts.” ‘They used that same old argument, 
gentlemen, when, in the Convention of 1853, they resisted the 
movement from the people to take the district attorneys and sher- 
iffs away from the appointive power of the Governor and make 
them elective. ‘* Oh, you cannot have clerks of courts in polities,” 
they said. ‘* You cannot have the district attorney in politics. 
You cannot have the sheriff in politics. The unholy hand of poli- 
tics will tear down our temples of justice if these servants of the 
people are considered in a political way.” Massachusetts would 
not stand for that argument and the people soon after accepted the 
recommendation of electing these officials and gave up forever the 
system of appointing district attorneys and sheriffs and clerks of 
courts and registrars of deeds and probate, and the people would 
not change back to-day, as you all very well know, because Mas- 
sachusetts is satisfied that her elected district attorneys, her elected 
clerks of court, her elected registrars of probate and deeds, do 
perform their duties just as honestly, just as intelligently, just as 
faithfully, and just as well as any man who might be appointed by 
any Governor at the suggestion of the Governor’s political asso- 
ciates. 

Now, I am not at this time urging the election of judges or the 
appointment of judges. Iam calling your attention to some of 
the reasons and arguments that ought to influence men in this Con- 
vention to pause before they write into this initiative and referen- 
dum resolution an all-sweeping clause and exception that would 
exempt from its operation all questions concerning the appoint- 
ment, qualification, tenure, removal, or compensation of judges, 
or the powers, creation, or abolition of courts. I have mentioned 
briefly some points that to my mind are convincing that there may 
be good reasons at some time for wanting to change our system. 
The question of whether we will have an elective judiciary or an 
appointive judiciary is not before the Convention at this time. It 
will come up when we reconvene next summer. All that I am 
insisting upon at this time is that it is an insult to the people to 
take from the operation of any law which they-wish to make a 
whole branch of our government. All power comes from the peo- 
ple, and any attempt to deny them is a violation of the principles 
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of our Republican form of government, and this Convention will 
do them a grave wrong when it attempts to deny the people such 
rights. 

This resolution as it came from the committee originally, as set 
forth in Document No. 335, had as the only excluded matter the 
following: ‘* No law, the operation of which is restricted to a 
town, city, or other political division of the Commonwealth, shall 
be subject to such initiative petition.” This Convention, all 
through its general debate and through the first reading, never 
dreamt that this all-sweeping exception introduced by the gentle- 
man from Fall River ever would be inserted, and in all fairness, I 
protest that, in the closing days of the Convention, to suddenly 
insert this extremely important exception is unfair to the friends 
of the initiative and referendum, and no true friend of this doce- 
trine can logically stand for such an exception, and I call upon 
them to vote to strike it out of the measure. 

The courts of this Commonwealth are of paramount importance 
to the people. People of this Commonwealth are more jealous of 
their courts than of any other department of our government. 
They want the very best obtainable. They do not wish to be 
handicapped by any law which does not insure the very best. 

I want a judiciary that always will be the very highest in this 
Union. I want a bench that has no weak members. I want men 
of the highest possible judicial attainments; and it is only to make 
our bench stronger and better that I urge you not to write into this 
measure an exception that will make our judges more independent 
of the people and thereby invite them to become arrogant. I 
believe, with John Adams, that a Republic is a government ‘‘in 
which the people have an essential share in the sovereignty.” I 
cannot forget the thought of the best beloved exponent of Democ- 
racy ever produced in this Commonwealth, Samuel Adams, who 
said in a letter to John Adams on October 4th, 1790: ‘ The best 
formed Constitutions that have yet been construed by the wit of 
man have and will come to an end because the kingdoms of earth 
have not been governed by reason.” 

With these thoughts in mind can men deliberately act for the 
purpose of making it practically impossible to improve or correct 
or readjust our judicial system ? 

I call upon you gentlemen here to-day who believe in the princi- 
ple of the initiative and referendum to stand up in your manhood 
and proclaim that the judiciary shall not be excluded from this 
measure. Let us have the initiative and referendum, if we will, 
but let us have it in such a form that it shall be full of meaning. 
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Do not go back on your honest convictions at this time. Let us 
forget the fact that there are 151 lawyers in this Convention. Let 
us forget the fact that one-tenth of those at least are judges them- 
selves who are voting in their own favor when they vote to exclude 
judges from the operation of this measure. Forget the fact that 
there are judges on the bench who possibly may not like what you 
and I may do to-day, but stand up like men of Massachusetts and 
as lawyers who are faithful to our oath, vote as our conscience 
and our judgment and our intelligence dictate. 


Note. 


The Convention voted against the amendment proposed by Mr. 
O'Connell, by a vote of 159 to 98 (see Journal, November 27, 
1917, p. 633). Various questions relating to the judiciary are 
still open for discussion in the Convention when it reassembles. 


F. W. G. 


AN ANSWER TO MR. O’CONNELL’S SPEECH. 


Having listened, as a spectator in the gallery, to the argument 
of Mr. O’Connell, which is printed above, I take this opportunity 
to make certain comments upon his speech for the purpose of 
attracting attention to the issues of fact and of policy which he 
raises, and in order to provoke discussion among the members of 
the bar as to the correctness of his conclusions, as well as some 
of his statements about Massachusetts history. 

This magazine is not an organ of any particular theory or group 
of men. Its object is to encourage careful study of the law and 
of the history of the law, and hard thinking and accurate state- 
ments of fact about the law. 

It is particularly appropriate, therefore, that Mr. O’Connell’s 
speech should be reprinted in these pages in order that his state of 
mind and that of other members of the bar who sympathize with 
his views may be definitely presented and tested, not merely in 
the heat of a convention debate, but in the clearer light of a 
careful examination of what he says, when men can consider and 
meditate upon the questions: first, how carefully he has examined 
and reflected upon the judicial history of the state and the prob- 
lems of statesmanship which it presents, and, second, whether 
what he says appeals to the minds of the bar and to the members 
of the community as being sound or unsound. 
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I have no desire to enter into any personal controversy with 
Mr. O’Connell. But, as 1 have examined with some care a 
good deal of the reported history of the Massachusetts Courts 
from different points of view, and have tried to collect some of the 
principal evidence in regard to it for the information and con- 
venient reference of the bar, I feel that such information and 
opinions as I have acquired as a result of such study should be 
submitted, for what they are worth, in answer to Mr. O’Connell. 

I am glad that he made his speech, for no one, of course, objects 
to a free expression of opinion either about the judiciary or about 
the judicial system, and no one can reasonably object to a man’s 
attacking what he believes should be attacked. But the principle 
of fairness, even when discussing the work of dead men, is gener- 
ally acknowledged to be a desirable one to keep alive. 

The result of my examination of the facts and comparison of 
different accounts of the history of the times is that I disagree with 
many of the statements made by Mr. O’Connell. I think his 
oratorical enthusiasm must have carried him away from that care- 
ful study and fair reflection upon the evidence which the profes- 
sional standing of Massachusetts, based upon about a century and 
a half of distinguished history, seems to deserve. 

Although he states towards the end of his speech that he was 
not ‘‘ at the time urging the election of judges,” yet as his address 
consists largely of an attack upon the appointive system and a 
eulogy of the elective system in other states, perhaps the best 
thing to begin with is to quote from a student of practical govern- 
ment, whose reputation for careful study and for grasp of essential 
principles is generally known, and whose experience and study of 
the practical working of the so-called ‘*‘ elective ” system of select- 
ing judges in the state of Illinois is greater than that of Mr. 
O’Connell. 

Men who will face political facts squarely will recognize the 
force in the following quotation from a recent volume entitled, 
‘*‘ Unpopular Government in the United States,” by Albert M. 
Kales : 


‘‘In a metropolitan district, . . . where there is a 
large population and a governmental plan which reduces the 
most intelligent inhabitant to an extreme degree of political 
ignorance as a voter, and the establishment of extra-legal 
government by politocrats is thus secured and fostered and 
becomes the real government, the judges, though the elector- 
ate regularly votes to instal them in office, are not in fact 
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elected at all. They are appointed. The appointing power 
is lodged with the politocrats of the extra-legal government. 
These men appoint the nominees. They do it openly and 
with a certain degree of responsibility under the convention 
system. They do it less openly and with less responsibility 
when primaries are held. 

‘* Tf you wish to test the soundness of these conclusions 
inquire your way to a judgeship in such a district or listen to 
the experiences of the men who have found their way to a 
judgeship or have tried to obtain the office and failed. In 
almost every case the story is one of preliminary service to 
the organization, recognition by the local organization chief, 
and through him recognition and appointment of a nomina- 
tion by the governing board of the party organization. 
Those who do not go by this road do not get in. The voter 
only selects which of two or three appointing powers he 
prefers. Whichever way he votes he merely approves an 
appointment by politocrats. 

‘* The judges in a metropolitan district where the extra- 
legal government rules and where elections for judges are 
held are not subject to a recall merely. They are subject to 
a progressive series of recalls. They are subject to recall by 
the politocrats who sit upon the governing board of the party 
organization. These may refuse a nomination at the time of 
an election. If the judge secures the nomination he may be 
recalled by a wing of the organization knifing him at the 
polls. He may be, and frequently is, recalled by reason of 
an upheaval upon national issues. In the case so rare that 
it is difficult for one with a considerable experience at the 
bar in a city like Chicago to remember it, a judge is actually 
recalled because of popular dissatisfaction with him.” (226- 
228.) 

‘*The plain truth is that in a metropolitan district the 
selection of judges by some sort of appointing power cannot 
by any possibility be avoided.” 


After reading this detailed description, I suggest that the reader 
should turn back and look at the impressionist picture presented 
by Mr. O’Connell of the beauties of the elective system and its 
orthodox popular character in general. 

Passing now to some of Mr. O’Connell’s historical statements, 
—after describing his views of the present system in Massa- 
chusetts of appointment of judges by the Governor and Council, 
he continues : 
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‘*¢ How is it possible that Massachusetts could have 
written such a doctrine into its Constitution?’ Personally 
there is one reason that satisfies me. At the Convention of 
1780 all the judges in the Colony of Massachusetts Bay were 
delegates to the Convention, and they were very prominent in 
its affairs. They, of course, were holding office for life 
under the English system which then was prevailing, and 
besides there were in the Convention a great number of pro- 
fessional men, ministers and doctors. The real strong men, 
the farmers, the merchants and the fishermen, were at the 
front with Washington or in attendance at the Continental 
Congress sitting in Philadelphia. The original draft of the 
Constitution was drawn by John Adams, who had been 
appointed Chief Justice shortly before the Constitution was 
drafted, although, as a matter of fact, he never sat. Under 
these influences and this leadership, it is not at all strange 
that these gentlemen, although they talked about the separa- 
tion of the departments of State, yet could find themselves 
adopting an extreme exception to the doctrine itself, in so 
far as it pertained to themselves. According to Chief 
Justice Shaw, it was adopted only as an experiment; and 
although Massachusetts wrote the first Constitution, she is the 
only State in this Republic to-day that has this all-important 
and anomalous situation which violates one of the funda- 
mental principles of our government.” 


He states that the judges who were acting in the province 
in 1780 and who were delegates to the Convention which framed 
the Constitution at the time ‘‘—of course were holding office 
for life under the English system which then was prevailing.” Is 
this the fact? John Adams had demonstrated in 1773 in his public 
correspondence with General William Brattle that under the pro- 
vincial charter the judges did not hold office for life, but were sub- 
ject to removal at the pleasure of the king.* Not only was this the 
fact, but the English Government had been thrown off by the Revo- 
lution and the judges who were appointed and served from 1775 to 
1780, when the Convention met, were appointed merely by the 
provincial government, which was purely a revolutionary body 
having no legal foundation whatever except acquiescence, and 
Berkshire did not acquiesce. Accordingly, those judges held 
office merely during the will of a revolutionary legislative body. 


*Mr. O’Connell refers to the clause “* quamdiu se bene gesserint”’ in the English Commis- 
sions. That clause was not in the provincial commissions. Adams pointed this out and I 
also have before me acopy of a commission issued in 1736 which contains nothing of the kind. 
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Mr. O’Connell complains that Massachusetts is almost the only 
state which still retains an appointive judiciary during good 
behavior; but it has generally been considered a good thing to 
stick by your principles if you believe that they are right, no 
matter how many other people may run away. 

My own belief is, from following the discussions of this subject 
as they appear with increasing frequency in different parts of the 
country, that there is a growing conviction that the so-called 
‘‘ elective” system throughout the country has not been a success 
and is not really the democratic system which it was supposed to 
be when it was adopted and, as I see it, there is a gradual, but 
constantly growing movement to return, under one plan or another, 
to the appointive principle for which Massachusetts has stood from 
the beginning. Some men may laugh at the suggestion that this 
will come about in other states. It will take a long time. 

Nevertheless it is my belief that it will come about as a matter 
of necessity in order to meet the demands of the work to be done 
in the future by courts in different parts of the country, for it is 
conditions, and not theories, which ultimately control these matters. 
The notion that the so-called ‘* elective” system does not produce 
any good judges, is, of course, absurd. It does. But it does 
not produce the general level which our system is capable of pro- 
ducing because it absolutely closes the bench to those men who, 
although they may be peculiarly fitted for judicial work, are either 
unwilling to become candidates under an elective system or, if they 
should be willing, would lack those things which might appeal to 
voters in an election, and whose distaste for a personal controversy 
for such a position would still further reduce their availability as 
candidates. No court in the world with such men excluded from 
consideration can ever be as strong or as great as it ought to be. 
The position is entirely different from other offices in the govern- 
ment in this respect, and no amount of oratory can alter the fact 
that a so-called ‘* elective’ system would exclude such men, would 
prevent the state from ever having the benefit of service on the 
bench of some of its citizens best fitted to be judges. It is easy 
to sneer at such men in general terms, but that does not alter the 
effect of their value to the community when you translate the 
general class of ‘‘such men” into specific individuals, like 
Parsons, Shaw, Gray, Holmes, and others. 

The fact that from time to time weak or more or less political 
appointments may be made under our system does not alter the 
general purpose at all, because no system is going to work perfectly. 

Beside these considerations the demoralizing influence of an 





306 


, 


‘* elective” system upon the bar of developing a more cynical 
atmosphere of political suspicion, founded or unfounded in fact, 
that the minds of judges are open to political influence or bias 
is inevitable, no matter what any one may say to the contrary, 
It is an obvious human fact. 

As to other direct results, the tendency of an elective system is 
to retard the entire development in matters of procedure or other- 
wise because of the fact that some of the best minds in the com- 
munity peculiarly interested and adapted to dealing with such 
matters would be kept off the bench because they were not 
politically available as already suggested. 

It seems quite clear that if there had been an elective system in 
Massachusctts many of our judges would never have sat on the 
bench, — such Chief Justices for instance as Theophilus Parsons, 
Lemuel Shaw, Horace Gray, and Oliver Wendell Holmes, not to 
mention others who have occupied seats upon our Supreme Court. 
The judicial qualities of the four men named were not known to 
the people of the state until they had served on the bench, and 
they never would have been known except for that service. 

And if there had been an ‘‘elective” system for the federal 


judiciary not only would John Marshall, Joseph Story, and 
Benjamin R. Curtis (the man who wrote the dissenting opinion in 


the Dred Scott case), never have sat on the Supreme Court of the 
United States, but it is doubtful whether any member of the New 
England bar, however able, would ever sit there. 

Mr. O’Connell says that he has ‘‘ talked with many of the 
members of the Judiciary Committee” of the New York Constitu- 
tional Convention, 1915, ‘‘and they all told me there was no 
demand for a change from their elective system, and some of 
them went so far as to say that no lawyer in New York even 
cared to suggest changing the system by giviug back to the 
governor the power of appointing judges.” He then continues: 

‘* Will the men in this Convention believe that great public 
figures like Elihu Root, George W. Wickersham, Edgar T. 
Brackett, Joseph H. Choate, and other great leaders of the 
American and New York Bar would not have engaged actively in 
any movement that would help to better their courts, if they had 
felt that by changing from the elective to the appointive system 
they could accomplish any improvement?” And again he says, — 

‘¢T believe that the judicial systems, whether elective or appoint- 
ive in other States, which produce lawyers like Charles E. Hughes, 
Alton B. Parker, Elihu Root, and Joseph Choate, and the great 
leader of the bar who has just died, John G. Johnson of Phila- 
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delphia, and all the great galaxy of names that has come down 
from the early days of the Republic to the present time, stand 
forth as a most convincing argument that the best lawyers and 
the best judges are developed under systems different from ours.”’ 

By these sentences, Mr. O’Connell appears to be trying to use 
the names of all of these gentlemen, and most of the leaders of 
the New York bar in support of the elective system of New York 
as against the appointive system of Massachusetts. Let us see 
about that. 

While I have not had an opportunity to examine all the public 
utterances of all the gentlemen to whom he refers, I have before 
me a copy of the ‘‘ Report of Special Committee of the Associa- 
tion of the Bar of the City of New York,” and the resolutions 
thereon adopted at the stated meeting of the Association held 
March 9, 1915, as recommendations to that Constitutional Con- 
vention. The Committee which presented this report was made 
up as follows : 


William D. Guthrie, Chairman, Arthur H. Masten, 
John G. Agar, Charles F. Mathewson, 
John M_ Bowers, John G. Milburn, 
Charles C. Burlingham, Morgan J. O’Brien, 

F. W. M. Cutcheon, Samuel H. Ordway, 
Lewis L. Delafield, Alton B. Parker, 

J. Hampden Dougherty, George L. Rives, 
Augustus N. Hand, Charles E. Rushmore, 
George C. Holt, Francis Lynde Stetson, 
Wilbur Larremore, Thomas Thacher, 
Edward D. Boise, Secretary, Bronson Winthrop. 


This list contains the names of a number of distinguished 
members of the New York bar, including that of Alton B. Parker, 
to whom Mr. O’Connell refers. The recommendation of this 
committee was as follows: 


‘* Your Committee is of opinion that the best and most 
practicable method of securing learned, experienced, upright, 
and impartial judges and of maintaining their independence is 
by appointment, and not by election. It recommends that 
the Constitution provide that the judges of the Court of 
Appeals and the justices of the Supreme Court shall be 
appointed by the Governor, with the advice and consent of 
the Senate, and shall not be chosen at popular elections. 

‘* Appointment and not election is the mode which, prior to 
1847, prevailed in this State, and which prevails now in the 
neighboring States of Massachusetts, Connecticut and New 
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Jersey, as well as under the Constitution of the United States. 
It is generally recognized that in these jurisdictions the Courts 
have been learned, efficient and satisfactory.” 


‘*The Direct Primary has brought into high relief the 
evils of the elective system as to judges, and, in the opinion 
of your Committee, will be found in practice to exclude many 
desirable candidates who would otherwise be available.” 


‘*Of course, it cannot be maintained that the system of 
appointment by the Executive will result always in the selection 
of judges of ideal fitness, but it would seem to be reason- 
ably suited to exclude the wholly unfit and to raise the aver- 
age of the bench. This has been shown in jurisdictions where 
the system of appointment has prevailed, and also in this 
State in respect of executive appointments to fill vacancies, 
The Governor usually has selected lawyers of capacity and 
character, and has made appointments which have received 
the approval of both the bar and the people, as shown by rat- 
ification at subsequent elections. To pretend that the pro- 
posal involves a denial of rights of the people is misleading. 
The highest right of the people is the right to justice, and this 
right can be secured only through courts competent and dis- 
posed to administer justice. The judicial competence or 
incompetence of candidate for the higher judicial offices does 
not attract or receive from the people the consideration which 
is extended to personal or popular qualities. Thus, from lack 
of sufficient acquaintance with the relative special qualifica- 
tions of judicial candidates, a large part of the electorate 
always is in danger of thwarting its own purpose of choosing 
judges competent to administer impartial justice according to 
law. The determination as to qualification for high judicial 
office is better made by a chief executive. His presumable 
public experience, his opportunities for thorough inquiry and 
his sense of personal and official responsibility can be relied 
on generally to guide and govern him in making selections of 
competent and satisfactory judges.” , 

‘¢ Furthermore, the proposal to make these judicial officers 
appointive and not elective accords with the principle of the 
short ballot, to which both the great political parties have 
committed themselves in their recent platforms adopted in 
contemplation of the approaching Constitutional Convention. 
The underlying theory upon which that principle is based is 
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two-fold: first, that, in view of the increase in number of can- 
didates for elective offices and of the growth of composite 
electorates, it is impossible for the voters to acquire adequate 
information in regard to the several candidates, and, secondly, 
that, for positions requiring expert knowledge and technical 
training, competent and reliable public officers are more likely 
to be obtained through investigation and selection by the 
Executive.” 


At a meeting of the Association on March 9, 1915, the report 
was submitted to the Association and the following resolution 
adopted : 


*¢ RESOLVED, that the Association approve the recommenda- 
tion of the Special Committee on the Constitutional Convention 
of 1915 in its report dated March 9, 1915, that the Con- 
stitution of this State provide that hereafter the judges of the 
Court of Appeals and the justices of the Supreme Court be 
appointed and not elected.” 


The Convention did not follow this recommendation, but, as the 
committee contained the names of Alton B. Parker and Morgan J. 


O’Brien, the question arises whether Mr. O’Connell was not carried 
away by his enthusiasm in trying to enroll the New York bar under 
his banner in so sweeping a manner. 

I also have before me a separate proposal of ten other well-known 
New York lawyers for substantially an appointive system which 
was printed in the ‘* New York Evening Post” of March 18, 1915. 

We come now to Mr. O’Connell’s use of the name of Joseph 
H. Choate, the man who has been called ‘*‘ the heart not less than 
the head of the American Bar.” In the Memorial Address on 
Mr. Choate, prepared for the American Bar Association by 
Francis Lynde Stetson, himself a leader of the New York bar, 
Mr. Stetson said of him, — 

‘* As a writer and speaker his fame would be secure had he 
delivered only his addresses on Abraham Lincoln and on Rufus 
Choate. This last was considered his masterpiece, and when this 
was said to him, he answered: ‘ Yes, that is the best. I never 
worked so hard on any speech as on that one.’ ” 

What did Joseph H. Choate say in this address which he con- 
sidered the best that he had made during his long life, as one of 
the most eloquent Americans of his generation, and when and 
where was this speech delivered? 
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It was delivered on October 15, 1898, at the unveiling of the 
statue of Rufus Choate, in the Court House in Boston. Copies 
of the address were widely distributed among members of the 
Boston bar. It should be read as a whole. Extracts from it 
were reprinted in this magazine in the special number for January, 
1917, under the title, ‘* The Meaning of the Statue of Rufus 
Choate in the Boston Court House,” as an introduction to the 
entire reprinted speech of Rufus Choate on the Judiciary in the 
Constitutional Convention of 1853. 

What did Joseph H. Choate say, he, himself a great advocate 
coming from New York and thoroughly familiar with lawyers and 
with courts of that state, which had tried the experiment of an 
elective judiciary for half a century? 

He said: 


*“*T regard the magnificent argument which be (Rufus 

Choate) made on the judicial tenure in the Constitutional 
Convention of 1853 as the greatest single service which he 
ever rendered to the profession, and to the Commonwealth, 
of which he was so proud. You will observe, if you read it, 
that it differs radically in kind, rather than in degree, from 
all his other speeches, arguments, and addresses. 
He . . . takes up and disposes of all objections and 
arguments drawn from other states, which had adopted an 
elective judiciary and shortened terms, and conclusively 
demonstrates that to abide by the existing constitution of 
your judicial system was the only way to secure to Massa- 
chusetts forever ‘a government of laws and not of men.’ 

‘*¢ It was on one of the red-letter days of my youth that I 
listened to that matchless argument, and when it ended, and 
the last echoes of his voice died away as he retired from the 
old Hall of the House of Representatives, leaning heavily 
upon the arm of Henry Wilson, all crumpled, dishevelled, 
and exhausted, I said to myself that some virtue had gone 
out of him—indeed some virtue did go out of him with 
every great effort— but that day it went to dignify and 
ennoble our profession, and to enrich and sustain the very 
marrow of the Commonwealth. If ever again that question 
should be raised within her borders, let that argument be 
read in every assembly, every church, and every schoolhouse. 
Let all the people hear it. It is as potent and unanswerable 
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to-day, and will be for centuries to come, as it was nearly 
half a century ago when it fell from his lips. Cling to your 
ancient system, which has made your Courts models of 
jurisprudence to all the world until this hour. Cling to it, 
and freedom shall reign here until the sunlight shall melt this 
bronze, and justice shall be done in Massachusetts though 
the skies fall.” 


Those are the words of the most distinguished member of the 
New York bar, whose name Mr. O’Connell tries to use by infer- 
ence in support of his argument that the Massachusetts system is 
unsound in theory and undemocratic in fact. Mr. Choate did not 
mean that the judiciary of Massachusetts was perfect in every 
respect. He was not a ‘‘greenhorn” indulging in illusions or 
theories about the bench. He knew as well as any member of the 
New York bar the relative merits of the judges that they had had 
in New York under their system during half a century, and he was 
not attacking the strong men who had been elected to the bench 
during that period. Nor was he merely eulogizing Rufus Choate. 
He was himself as great (and perhaps a greater) figure in his own 
day as Rufus Choate was in the earlier generation. He was 
expressing his own convictions as the result of his long and varied 
experience of life, more varied than that of most members of the 
bar of any country, and he was doing his best to add his message 
for succeeding generations of Massachusetts men to the great mes- 
sage of Rufus Choate in 1853 ; that message which ‘* went to dignify 
and ennoble the profession.” He was talking not merely to the 
people of Massachusetts, but indirectly to the people of New York 
and of the entire Union, wherever he knew that his speech would 
be read by thinking men. 

Nor is this all, his convictions remained unchanged to the end 
and he retained what he, himself, describes as an ‘‘ intense inter- 
est” in Massachusetts, as shown by the letter written by him on 
February 23, 1917, within a few months of his death, and repro- 
duced on the following page. On February 21, 1917, I sent to 
Mr. Choate a copy of the ‘* Massachusetts Law Quarterly” con- 
taining the reprint of Rufus Choate’s speech, above referred to, 
and I received in answer the letter here reproduced, in which he 
says,— 

‘*T feel intense interest in the question of the judiciary in Mas- 
sachusetts, and cannot believe that our grand old State will depart 
from its stoutly maintained conviction that an appointed judiciary 
is the only admissible one.” 
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8 EAST SIXTV-THIRD STREET 
23 February, 1917, 
Dear Sir, 

Many thanks for your kind letter of Pebruary twenty-first, 
and for sending me the January number of the Massachusetts Quarter. 
ly, which as yet, I believe, has not come to hand. ~- 

I feel intense interest in the question of the judiciary 
in Massachusetts, and cannot believe that our grand 014 State wilj 
depart from its stoutly maintained conviction that an appointed jue 
diciary is the only admissible one. 


Very truly yours, 


Prank W. Grinnell, Esq. povepr Choa 


Mr. O’Connell also says: ‘* The real strong men, the farmers, 
the mechanics, the merchants and the fishermen, were at the front 
with Washington or in attendance at the Continental Congress sit- 
ting in Philadelphia.” Would this have been the opinion of 
Samuel Adams, whom Mr. O’Connell refers to as the ‘‘ best 
beloved exponent of democracy ever produced in this Common- 
wealth”? . Let us see who were members of that Convention and 
whether Mr. O’Connell is right in suggesting that ‘‘ the real strong 
men of Massachusetts were away with Washington or in Phila- 
delphia.” That Convention contained, among others, the fol- 
lowing : 


John Hancock, the first signer of the Declaration of Inde- 
pendence and the first Governor of Massachusetts. 

James Bowdoin, the second Governor of Massachusetts. 

Samuel Adams, the great revolutionary leader, and the third 
Governor of Massachusetts. 

Increase Sumner, later a judge of the Supreme Court and the 
fourth Governor of Massachusetts. 

Caleb Strong, the fifth Governor of Massachusetts and a mem- 
ber of the Convention that framed the Constitution of 
the United States. 

James Sullivan, a judge of the Supreme Court, who later 
resigned and became Attorney General, and was the 
sixth Governor of Massachusetts. He was one of the 
leading Jeffersonian supporters. 
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Levi Lincoln, the elder, later Lieutenant Governor of the 
State and Attorney General of the United States under 
Jefferson. 


Theophilus Parsons, one of the most constructive minds in 
Massachusetts, to whom the nation owes more than it 
realizes to-day, and who in 1806 became the first really 
great Chief Justice of the state. 


William Williams and other representatives of the ‘* Berkshire 
Constitutionalists.” 

Jonathan Smith, the Berkshire farmer, who later contributed 
largely to the action of Massachusetts in the Federal 


Convention of 1788 in ratifying the Constitution of the 
United States. 


These were a few of the *‘ strong” men of that day in that 
Convention and there were others, and among them John Adams, 
referred to by Mr. O’Connell. In view of the great admiration 
expressed by Mr. O’Connell for Samuel Adams, it seems strange 
that he should exclude both Samuel Adams and John Adams from 
what he calls the ** strong ” men of that day. Although he does 
not specify who those ‘‘ strong” men were in his opinion, most 
men agree that the two Adamses were among the important men in 
America at that date, and it seems to have been the opinion of 
Jefferson himself that the Declaration of Independence would 
not have been signed and published if it had not been for the 
strength of John Adams. Whatever anybody may think of John 
Adams in his later career in Washington, when his lack of tact 
and faculty for making enemies caused so much friction, his work 
before and during the Revolution and in connection with the 
Massachusetts constitution, when he was in the freshness of his 
power, ought to receive some appreciation, especially in connection 
with the judicial system. Mr. O’Connell speaks of John Adams, 
‘*who had been appointed Chief Justice shortly before the Consti- 
tution was drafted, although, as a matter of fact, he never sat.” 
Mr. O’Connell does not explain that he accepted the office with 
reluctance while he was engaged in constructing the backbone of 
the Continental Congress, prior to the Declaration of Independence, 
that he not only never sat as a judge, but resigned the office in 
1776, about three years before the Constitutional Convention met, 
and that after he prepared the draft constitution in the fall of 
1779 he left the Convention for his European mission, and took no 
part in the final adoption and ratification of his work. 

Mr. O’Connell says ‘‘ that the judicial systems, whether elective 
or appointive, in other states, which produce lawyers like 
the great galaxy of names that has come down from the early days 
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of the Republic to the present time, stand forth as a most con- 
vincing argument that the best lawyers and the best judges are 
developed under systems different from ours.” One would almost 
infer from his speech that there was not a lawyer in the history of 
Massachusetts for whom Mr. O’Connell has any respect as com- 
pared with lawyers of other states. His speech seems to suggest 
mainly contempt for the entire legal history of Massachusetts. 

In comparison let us turn to the testimony of Dean Pound, who 
grew up and began practice in a western state under an elective 
judiciary for short terms and whose practical experience and judg- 
ment about the matter are certainly worthy of consideration. He 
said, in my presence, before the Judiciary Committee of the legis- 
lature this year, — 

‘The people of Massachusetts don’t know what an elective 
judiciary means. They ought to thank God every day that they 
have not got one.” 

And in a recent discussion of the subject he outlines the history 
as follows: 


‘¢ Since the Civil War, except in New England, the bench 
has been elective with few exceptions and for the most part 
for relatively short terms. ‘The constructive work in Ameri- 
can law, the adaptation of English case law and English 
statutes to the needs of a new country and the shaping of 
them into an American common law, was done by appointed 
judges while most of the technicality of procedure, mechani- 
cal jurisprudence and narrow adherence to eighteenth-century 
absolute ideas of which the public now complains is the work 
of elected judges. , 

‘* Where to-day we have appointive courts, these courts, in 
conservative communities, have been liberal on questions of 
constitutional law where elective short-term judges have been 
strict and reactionary. For instance, compare the decisions 
of the Supreme Court of the United States and of the 
Supreme Court of Massachusetts on liberty of contract with 
those of the Supreme Courts of Illinois and of Missouri. 
Compare the decisions of the highest courts of Massachusetts 
and New Jersey with those of the Court of Appeals of ‘New 
York. So in procedure, the judicial application of the 
Massachusetts Practice Act should be compared with the fate 
of the New York Code of Civil Procedure of 1848.” 


When the change was made to the elective system in certain 
states, Pound says: 
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‘* There was no question as to the high character and great 
abilities of the judges, and they were not charged with anti- 
social tendencies as our elective judges are accused to-day. 
Tilghman and Gibson in Pennsylvania, a succession of judges 
for twenty-three years in the Supreme Court of New York 
which no elective Bench has been able to approach, the great 
Georgia Bench of 1845, and Blackford in Indiana had shown 
judicial law-making at its very best. Kent, Marshall, Story, 
Shaw and Gibson, the ornaments of American judiciary are 
all of this period. . . . The change was made, as may 
be seen by reading the debates of the Constitutional conven- 
tions, on pure grounds of theoretical democracy.” 


‘* There have been strong individual judges under the sys- 
tem of popular election. Breese and Caton in Illinois, Ryan 
and Dixon in Wisconsin and Pearson in North Carolina are 
examples of judges of the first order who sat on the Bench 
for successive terms by popular election. Moreover Michi- 
gan, in Campbell, Christiancy, Cooley and Graves had one of 
the strongest courts which has ever sat in the country, chosen 
by popular election. But the succession was not kept up. 
Nor, except in this one case has popular election given us 
strong courts asa whole. On the other hand exceptionally 
strong appointive courts since the Civil War have been by no 
means uncommon, as for example, the Supreme Court of the 
United States, when Miller, Field, Bradley Harlan, Matthews 
and Gray were upon the Bench, and many of the Circuit 
Courts of Appeals appointed under the Act of 1891. It 
should be noted also that while judges of the first order have 
sometimes succeeded in holding their places by popular elec- 
tion, quite as often they have failed to do so. 

‘* Blackford was defeated in 1852 and was put on the Court 
of Claims by President Pierce. Cooley was defeated in a 
political upheaval after twenty-one years of service, and was 
appointed to the Inter-State Commission. Mitchell was 
defeated in Minnesota, after showing judicial capacity of the 
highest order, as a mere incident of party politics. 

** Our law is suffering to-day from the unhappy experiment 
of two generations ago whereby a logical carrying out of an 
abstract political theory was preferred to expertness and 
qualification for their office on the part of officials in whom 
expertness is of the highest import to the commonwealth.” 
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Whatever may be Mr. O’Connell’s opinion of the past or present 
Massachusetts bench or his reasons, it is not fair to the memory 
of the men who have rendered great service to the commonwealth 
and to the nation to say that the result of the Massachusetts sys- 
tem has been to produce a history of judges who are weak as 
compared with the courts of other states. I do not understand 
that to be the reputation of Massachusetts, and, if it were the fact, 
Massachusetts would not hold the place in American legal history 
which she holds to-day. 

Massachusetts, from the beginning, has stood by the principle 
which has generally produced strong men on the Massachusetts 
bench, not merely as a matter of tradition, but as a matter of 
fact. The practical reason behind this principle is the only gen- 
uine democratic theory, that the state should keep open to itself 
the opportunity to get the benefit and take advantage of the best 
judicial capacity whenever or wherever it may find it, whether 
that capacity is in a man who is well enough known or * avail- 
able” to be elected to anything or not. By sticking to this 
principle, Massachusetts has kept open the avenue to the bench as 
one of natural and legitimate professional ambition as well as 
opportunity for public service, for men who would never have 
been candidates for an elective position. 

It is impossible for lack of space to deal with all the statements 
in Mr. O’Connell’s speech and only two more will be mentioned 
here. 

After referring to the establishment of the life tenure for judges 
**during good behavior” in England as * for the protection of 
the people as against the King and his friends in the government,” 
he continues, ‘‘ This new doctrine . . . was not invoked for 
the purpose of making judges independent of the people, but to 
make the judges independent only to such a degree that they 
would not yield to might as against right. It was never intended 
that the judges were to be independent of the people.” 

Surely, there is, at least, a possibility under a so-called ‘* elec- 
tive ” judiciary that judges dependent upon popular votes might 
‘¢ yield to might as against right.” He says that ‘‘ It was never 
intended that the judges were to be independent of the people.” 
Does he mean that the judges were not to be independent of a 
temporary voting majority of the people? Was not the real rea- 
son why written constitutions were considered necessary in the 
experiment of free government that, while King George III. 
was removed from the American throne,‘* King Voting-Majority ” 
was put in his place and men were convinced that the principle 
of the fair administration of justice required as much protection 
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against ‘* King Voting-Majority” as it did against King George 
III.? This was expressed by Samuel Adams, himself. 

Samuel Adams wrote the report of a committee appointed by 
the Town of Boston in 1772 to state the rights of the colonists, 
‘*to communicate and publish the same to the several Towns in 
this Province and to the World as the sense of this Town with the 
Infringements and Violations thereof . . .” This report was 
adopted by the Town of Boston, November 20, 1772. (See 
‘¢ Writings of Samuel Adams” (Cushing’s Ed., Vol. ii, 350-359).) 
In this report appears the following passage : 

‘¢ The absolute rights of Englishmen, and all freemen in or out 
of civil society, are principally, personal security, personal liberty 
and private property 

‘* The legislative has no right to absolute arbitrary power over 
the lives and fortunes of the people: Nor can mortals assume a 
prerogative, not only too high for men, but for Angels; and there- 
fore reserved for the exercise of the Deity alone. 

‘** The Legislative cannot Justly assume to itself a power to 
rule by extempore arbitrary decrees; but is bound to see that 
Justice is dispensed, and that the rights of the subjects be decided, 
by promulgated, standing and known laws, and authorized inde- 
pendent Judges ;’ that is independent as far as possible of Prince 
or People.” 

In one of the passages already quoted, when referring to the 
Massachusetts system of appointment during good behavior, Mr. 
O’Connell says, ‘* According to Chief Justice Shaw, it was adopted 
only as an experiment.”” Since Chief Justice Shaw has been thus 
introduced into the discussion, perhaps the best way of closing is 
to quote exactly what he said upon retiring from the bench, after 
his long service, as a permanent message to the bar and to the 
people of Massachusetts. It appears on page 188 of Judge Chase’s 
recently published ‘‘Life of Chief Justice Shaw,” as follows: 

*¢ Above all let us be careful how we disparage the wisdom of 
our fathers in providing for the appointment to judicial office, in 
fixing the tenure of office, and making judges as free, impartial, 
and independent as the lot of humanity will admit. Let no plaus- 
ible or delusive hope of obtaining a larger liberty, let not the exam- 
ple of any other State, lead you in this matter to desert your own 
solid ground, until cautious reason or the well-tried experiment of 
others shall have demonstrated the establishment of a judiciary 
wiser and more solid than our own.” 


F. W. GRINNELL. 





JUDGE CHASE’S LIFE OF CHIEF JUSTICE SHAW. 


There is no regular department of book reviews in this maga- 
zine, but the appearance of a carefully prepared account of the 
life of Chief Justice Shaw calls for special notice. 

Judge Chase deserves the thanks of the bar and of the com- 
munity for the enthusiastic interest which prompted the work of 
preparation and the simple and readable way in which he has told 
the story in a convenient little volume attractively published by 
Houghton Mifflin Company.* 

The book will be widely read by the bar and by laymen, and it 
will be found interesting by both. Many men, whether they are 
members of the bar of Massachusetts or whether they are not 
members of the bar at all, can learn from it a great deal that they 
never knew before, and find a good deal to meditate upon, if any 
one nowadays cares to take up that almost forgotten habit or art, 
the cultivation of which made some of the founders of the republic 
deeper-minded men than many of their modern critics. 

Chief Justice Shaw has been talked about and written about in 
general terms of eulogy with more or less scattered information. 
Judge Thomas wrote an article in the “ American Law Review” 
not long after Shaw’s death. Samuel S. Shaw, son of the Chief 
Justice, wrote another more personal account of his father, and 
both of these articles were published in pamphlet form, and stray 
copies may be found in libraries. Professor Beale wrote another 
interesting account of Shaw, which was printed in Vol. 3 of 
Lewis’s ‘* Great American Lawyers.” There have been other 
brief accounts, including the glimpses and estimates of him by 
Hon. Richard Olney, Governor McCall, Chief Justice Rugg, and 
Hon. Herbert Parker at the memorial exercises in West Barnstable 
in 1916, copies of which were subsequently widely distributed 
among the bar. But the available material has never before been 
all put together in this way in one volume, so that his figure could 
be seen by most of us of a later generation in perspective and with 
our own eyes (rather than through the eyes of other men) as it 
rises out of the Revolutionary era, meets the demands of the 
succeeding era and demonstrates to the people of Massachusetts 
the soundness of the ultimate principles asserted by the Constitu- 
tion makers of 1780 as the only strong foundation for the admin- 
istration of justice in a modern democracy. 








* The price of the book is $2.00 net. 
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Chief Justice Shaw is one of the biggest facts in the history of 
Massachusetts, and the circumstantial evidence produced by Judge 
Chase shows why. Men who may read the book in a critical or 
unsympathetic state of mind, some men who disagree with this or 
that point of view,-or whose prejudices are, or have been, excited 
by Shaw’s position on various questions during his long public 
career, may consider the tone of the book too uniformly eulogis- 
tic. Buta biographer of a great character is entitled to express 
his admiration if he gives the facts clearly — such expressions are 
often suggestive and make life more interesting — and if one reads 
sympathetically with a desire to learn the facts about Shaw and 
his just place in the history of the state, it will be found that the 
story is simply told so that the reader may form his own verdict. 

Lemuel Shaw is a difficult character to deal with adequately. 

He worked with strong associates and with a great bar, and 
together they contributed to the history of Massachusetts and its 
position among the states and its international reputation as a 
constructive and advancing state in the best professional sense. 

As Judge Chase points out, he was not a particularly entertain- 
ing character. He was an interesting one, a man who compelled 
interest by sheer force of character and mind, as few men do. 
Men are so accustomed to the use of superlatives and exaggerated 
phrases, to the indiscriminate use of the word ‘‘ jurist” and 
‘¢ great jurist” in memorial tributes to departed or living lawyers, 
that the words have almost lost their meaning. The peculiar 
thing about Chief Justice Shaw, which makes it difficult to do him 
justice, is that he came nearer to filling the entire temple of justice 
in the noblest sense implied by the high-sounding phrases which 
are generally used to describe the ideal than any other man who 
ever sat on the Massachusetts bench. This does not mean that 
he was perfect. But his work during a period of thirty years on 
the bench was done quietly with the conviction, as Mr. Olney 
said at West Burnstable, that ‘* the administration of justice was 
the most responsible function possible to be intrusted to a human 
being.” 

As Chief Justice Rugg said on the same occasion, ‘* The temper 
of human nature challenges the propriety of illustrious honor. 
The complete and sufficient answer to this challenge is that Lemuel 
Shaw was a great judge. He administered justice according to 
law. His character was pure and strong. His conduct commanded 
the confidence of the people of the commonwealth. His interpre- 
tation of the law satisfied his contemporaries. The soundness 
of the reasoning upon which his decisions were founded has 
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in general convinced two generations of American courts and 
lawyers.” 

His strength gradually displayed itself by convincing the minds 
of men throughout the commonwealth, as he grew in public, grad- 
ually filling his great office until he made men see, as they had 
never seen before, not only what the position of Chief Justice 
ought to be, but what it could be in the midst of, and in spite of, 
all the political attacks which always surround the Courts with 
varying degrees of intensity from time to time. The evidence of 
this gradual growth appears in Judge Chase’s book, beginning 
with his public service prior to his appointment to the bench 
and extending through his firm and impartial administration of 
justice, in the trial of the rioters who destroyed the Ursuline Con- 
vent at a time when sectarian feeling ran high, through his con- 
stant application of common law principles to all kinds of new 
problems which arose in the modern development of the state 
through his presiding at the famous Webster trial, when news- 
papers, not only in Boston, but in other parts of the country, 
heaped abuse upon his head until the convicted murderer con- 
fessed, and through all of the violent abuse that was hurled at him 
from time to time by the abolitionists, and by Wendell Phillips in 
particular, in connection with the fugitive slave law, because, 
although he was strongly opposed to slavery, he believed it to be 
the duty of a judge to enforce the law and said so; down to the 
time when he inspired the imagination of Rufus Choate to 
describe a great judge in his famous speech in the Convention of 
1853 and inspired sufficient confidence in the voters of the state 
so that they defeated at the polls the recommendation to substitute 
a ten-year term for judges instead of the tenure during good 
behavior, which the constitution provides. 

A comparative statement of the relative position of historical 
figures and their influence upon the thought of their time and of 
subsequent generations is difficult to make, and is apt to be affected 
by the angle of vision from which a man is writing at the time. 
Accordingly, while Marshall is generally placed in an undisputed 
position at the head of the list of American judges, because of his 
grasp of the principles of constitutional law which bound the 
nation together, there is apt to be some difference of opinion in 
regard to the relative place of others, such, for instance, as Shaw 
and Story, both Massachusetts men, or Kent, Gibson, and others. 

But ‘‘ One star differeth from another star in glory,” and Story 
and Shaw were very different men, working in different ways, so 
that it is, perhaps, not so interesting to compare them in the 
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sense of a scale of influence, as it is to examine their work and 
their differences and the way in which their work fitted together in 
exercising a joint influence on the development of the law and the 
stability of the government, remembering that the country and 
the tasks were big enough and varied enough to demand differ- 
ent kinds of work from different kinds of great men according to 
their talents. 

Story’s judicial career began in 1811 when he was thirty-two 
years old, when he was appointed to the Supreme Court of the 
nation after making his mark in Massachusetts, both at the bar and 
as a vigorous and independent young leader of the Jeffersonian 
‘‘ Republicans” in Massachusetts, who had the judgment and 
courage to fight his own party in order to put the judicial system 
on a sounder basis by the payment of reasonable salaries. While 
he had a very great influence on the bench, both in his work in 
Washington and in the First Circuit, his field up to the time when 
he began to publish his treatises was largely the federal field.* 
Within certain limits, he was an enthusiastic supporter of the 
codification idea when it first gained strength and was vigorously 
discussed in Massachusetts. At just about the time when the 
controversy over codification was coming to a head in Massachu- 
setts, Shaw was appointed Chief Justice in 1830 and a year or 
two later Charles Jackson was appointed the head of a commission 
to revise the Massachusetts Statutes. 

During the 30’s Story’s treatises on different branches of the 
law began to appear and, probably largely as a result of the com- 
bined influence of these three facts, the beginning of Shaw’s work 
of expounding the law, the revision of the statutes by the master 
hand of Jackson, and the distribution in Massachusetts and 
throughout the country of Story’s text-books, the codification 
fever subsided and Massachusetts continued as a common law 
state.t 

The influence of Shaw and of Jackson probably counteracted 
and corrected the influence of Story on the codification issue and 
helped to turn his efforts into the more useful and effective work 
of preparing his pioneer text-books, which spread familiarity with 
common law and equitable principles throughout the country. 
Story was primarily an appellate judge, and a great one, as well as 
a text writer and a teacher. Shaw was not only a great appellate 
judge, but he was also a great administrator of justice in the first 
instance, which in the minds of most men is, perhaps, the primary 





*The most interesting and appreciative estimate of him is Pound’s ‘“‘ The Place of Judge 
Story in the making of American Law,” 1 Mass. Law Quart., May, 1916, 121. 
t See the history of the codification movement in Massachusetts, 1 Mass. Law Quart., 319. 
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conception of a judge as distinguished from a jurist, if they dis- 
tinguish at all. As Judge Hammond said at the memorial meet- 
ing to the late Judge Dunbar, ‘‘ It often happens that a good 
nisi prius judge may fail in the upper Court; and the man who 
fails in the lower Court may sometimes do well in the upper 
Court. Two different characteristics are needed.” Some men, 
like Judge Dunbar, ‘* possess both.” Shaw possessed both to an 
unusual degree. 

It is impossible to go much into detail in this review, but two 
interesting and dramatic glimpses of the Chief Justice may well 
be quoted from Judge Chase’s book as illustrating the solid 
foundation of Shaw’s position in the minds of the community. 
His work in the law reports as an expounder of the common law 
and of the American Constitutional law in written opinions is of a 
professional character likely to be read and appreciated by 
lawyers rather than laymen but, while Shaw was on the bench, 
the judges of the Supreme Court still sat in the trial of’ cases, 
and the passages about to be quoted show glimpses of his work 
as a presiding judge at jury trials in times of popular excitement, 
and they illustrate why the people of Massachusetts in general 
felt about Shaw as Bagehot felt about Lord Lyndhurst when he 
said, ‘‘ If a wise man had a good cause he would prefer its being 
tried before Lyndhurst . . . to its being tried before any 
one else.” 

The American bar and the American people are to-day gradu- 
ally coming back to the realization of the fact that the original 
trial of the facts of a case is the step in the administration of 
justice of the first importance which calls for judges at such 
trials of the first order of ability. I have said that men are 
returning to this view because when the Twenty-ninth Article of 
the Massachusetts Bill of Rights was adopted in 1780, the func- 
tion of judges of presiding at trials upon the facts was consid- 
ered and expressly recognized in that article as a peculiarly 
important part of the judicial function. Prior to 1800, all jury 
trials were held before several judges of the Supreme Court, and 
Supreme Court judges continued to preside singly at jury trials 
until recent years, and in equity they still sit at hearings on the 
facts and administer justice in the first instance, although the 
work of presiding at trials in other matters, and practically all 
jury trials have been transferred to the judges of the Superior 
Court. The Superior Court judges now do much of what origi- 
nally the judges of the Supreme Court were expected to do, and 
did do until their work as appellate judges increased to such an 
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extent that the legislature felt it necessary to relieve them of the 
trial work. 

I have stated these facts in some detail in order to emphasize 
what is probably not generally appreciated, and that is, the practi- 
cal meaning of the very carefully chosen words of the Twenty- 
ninth Article of the Bill of Rights, which contains the following 
sentence : 

‘* It is the right of every citizen to be tried by judges as free, 
impartial, and independent as the lot of humanity will admit.” 

The use of the word “tried” in that sentence is not an acci- 
dent. It was deliberately used to describe what was then, and 
what continued to be the function of the judges of the Supreme 
Court for about a century after — that of the administration of 
justice in the first instance by presiding at trials to find out 
the facts, and then to apply the law to the facts thus found. 
The present work, therefore, performed by the Superior Court 
judges and other judges in the first instance was expressly 
intended in the.sentence quoted from that article as part of the 
real basis of the principle laid down in the article. 

And it is to Shaw, as a great impartial judge presiding at jury 
trials, that the following passages relate. The first passage 
appears on pages 216 and 217 of Judge Chase’s book. 


‘¢*The Chief Justice . . . demonstrated that he could 
secure a fair trial in cases where bigotry in its bitterest form 
strove to rear its head. In 1834, he presided over the trial 
of the ‘convent rioters’ for burglary and arson.* In those 
days these were capital crimes, and associated with him on 
the bench in the trial were two other judges. The Ursuline 
Convent at Charlestown was broken into and burned by a 
mob on August 11, 1834, as a result of the same strong relig- 
ious prejudice which led finally to the formation of the 
*‘ American’ or ‘ Know- Nothing’ party in 1854. Proximately, 
the exciting cause was a rumor that one of the nuns was con- 
fined there against her will, a report which was shown at the 
trial to have sprung from the fact that a nun had left the 
convent in a fit of temporary insanity and had been brought 
back while in the same condition. Religious prejudice early 
showed itself in this trial when the Attorney-General, stating 
that the prosecution was to be supported in part by the testi- 
mony of Roman Catholics, moved that the jurors should be 
inquired of as to whether they would believe under oath per- 





* Commonwealth v. Buzzell, 16 Pick. 154. 
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sons professing that faith. This question the court refused 
to put, and in other respects carefully excluded from the case 
all questions of a religious nature, ruling that such matters 
were wholly irrelevant and collateral. Shaw’s conduct of 
this case was such that when he retired from the bench he 
received a letter from the Roman Catholic Bishop of Boston, 
expressing in the warmest of terms his admiration of the 
Chief Justice, and the confidence he had felt during the days 
of secret Know-Nothingism that ‘ the cause of justice and of 
right was safe in his hands.’ 

‘¢*T have shared’ (he wrote) ‘in the general regret that 
the Commonwealth and its citizens are no longer under the 
protection of the triple shield of your profound jurispru- 
dence, your calm wisdom, and your incorruptible justice.’ ” 


The next passage refers to the Chief Justice sixteen years later, 
at the time of one of the most famous murder trials in the history 
of the state, or indeed of the nation — the trial of Professor Web- 
ster of the Harvard Medical School for the murder of Professor 
Parkman, who was also a professor in Harvard University. Judge 
Chase says, on pages 200 to 210: 


‘¢ Probably no charge ever delivered in this country has 
been followed as a precedent so frequently and so closely 
as this memorable effort . . . he expounded the law of 
homicide in terms which have been followed closely in nearly 
every murder trial from that day to this. . . . The defi- 
nition of reasonable doubt given by the Chief Justice is prob- 
ably the one most used in explaining this common, but often 
misunderstood phrase. . . . Shaw’s explanation of the 
nature of circumstantial evidence is still given, in his very 
words, in many cases where the nature of the proof is of that 
character and requires judicial reference. It is too lengthy 
to be set forth here, but might well be read to dissipate what 
seems to-be a long-standing prejudice against a kind of proof 
which is least fallible and affords the smallest opportunity for 
mistake and error, a prejudice which wherever found exists 
almost surely because of misconception and imperfect under- 
standing of the meaning of the term itself. No greater trib- 
ute can be afforded to a judicial utterance than that it shall 
be adopted and quoted universally upon occasions where need 
arises for explanation of the principles expounded. That 
such tribute has been paid to Shaw’s charge to the jury in the 
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Webster case, no one who is in any degree familiar with the 
administration of criminal law throughout the country will 
attempt to deny. It must be noted that no new principles of 
law were established or any novel application made of old 
principles. A charge to the jury is an attempt to explain to 
laymen certain principles of law, often complex and elusive, 
by which important and vital action by them is to be governed. 
Its success or failure as a means of reaching a true verdict 
almost always depends upon the clearness and simplicity with 
which those principles are set forth, and the directness with 
which, after it has been delivered, the jury are enabled to 
perceive which way their duty lies. 


‘* Yet after the verdict of guilty was pronounced, a marked 
hostility to the action of the jury was revealed, and criticism 
of the charge of the Chief Justice was declared which for 
openness and violence has rarely been equalled. It then 
became manifest that a strong feeling existed outside the 
immediate vicinity of Boston, in New York and other parts 
of the country, that Webster should have been acquitted, or 
at least convicted of no more than manslaughter. The reason 
given for this view was that there was room for a reasonable 
doubt as to what happened at the time he was killed, and that 
the death of Dr. Parkman had not been satisfactorily proved. 

‘* Shaw himself attributed much of the adverse criticism to 
the inaccurate reports of the trial published in the news- 
papers. His own words were, ‘ As their main object was to 
satisfy the eager curiosity of their readers by the earliest 
intelligence, most of them were defective and many extremely 
erroneous.’ 

‘¢¢ Tf the jury had prayed less and deliberated more, they 
could not in any event have gone beyond a verdict of man- 
slaughter,’ was one comment. The verdict was denounced as 
unwarranted and extraordinary, and its legal accuracy was 
doubted. The case was singularly mismanaged according to 
one opinion, and the result was ascribed to Boston’s deter- 
mination to convict and was even attributed to a ‘ packed 
jury.’ The action of the jury was compared with the 
‘devoutness of the Puritans in burning witches and hanging 
Quakers to the glory of God;’ and they were described as 
acting in a stupor, reflecting the impression given them by 
the Attorney-General and Chief Justice. The charge of the 
Chief Justice was termed ‘able, but sternly argumentative,’ 





and desirous of obtaining a verdict which would correspond 
with public opinion, and was described as a cool, gross, and 
palpable special plea against the prisoner. A Philadelphia 
paper printed an editorial headed, ‘Judicial Murder in Bos- 
ton,’ stating the belief that ‘judges, jury, and even the 
prisoner’s counsel, have been awed by the wealth of the 
(Parkman) family.’ A New York newspaper declared that 
‘ pusillanimity or prejudice, or something worse, had swerved 
him (the Chief Justice) from the path of judicial integrity. 
Out of Massachusetts, and out of a limited circle in it, his 
judicial character is prostrated, and he will be the first of 
American judges associated in position and character with 
the band of cruel and corrupt English judges of whom Jeffries 
is foremost.’ A pamphlet of thirty-five pages was printed and 
circulated in New York entitled ‘ A statement of reasons show- 
ing the illegality of that verdict upon which sentence of death 
has been pronounced against John W. Webster for the alleged 
murder of George Parkman.’ 

**Chief Justice Shaw received many anonymous letters 
heaping him with abuse. ‘They also say,’ read one, ‘ that 
you have in this case performed the double duty of judge and 
juror; and that it is owing to your outrageous charge that he 
was convicted.’ . . . ‘It consigns your name to ever- 
lasting infamy, leaves you a reproach upon the State whose 
judicial power you wield, and a disgrace to mankind.’ Another 
wrote, ‘ Your coat of arms will be and now is a gallows 
sable, with a chemical professor pendant.’ Other letters were 
also received purporting to come from the real perpetrator of 
the murder, or his accomplice, conscience-stricken at the 
conviction of an innocent man. Threats were made to the 
Chief Justice that if he ever sentenced Webster to die, he 
would not leave the Court-House alive. These alarmed Mrs. 
Shaw to such an extent that she insisted that the Judge’s two 
sons should accompany him to and from the Court-House. 

** All criticism, however, was stilled, when, on July 1, 
1850, Webster, after having made one application for a 
pardon on the ground that he was entirely innocent of the 
murder, which was refused, sent to the Governor another 
petition containing a full admission of his guilt in killing 
Parkman, but asking for a commutation of his sentence. In 
this statement, which contained a full account of the homi- 
cide, Webster denied that his act was premeditated, but 
claimed that, angered by the taunts and abusive language, he 





327 


struck Parkman a blow on the head with a piece of grape- 
vine which was at hand. Although, as a matter of law, this 
fact, if true, would not have reduced the crime to that of 
manslaughter, yet the commutation of the sentence to life 
imprisonment would doubtless have been granted if this part 
of the confession had been accepted as true. The Com- 
mittee on Pardons of the Executive Council, ‘to whom the 
petition was referred, and the Governor himself later, 
expressed themselves as not believing the statement that the 
crime was not premeditated and declined to interfere with 
the sentence imposed by the law. 

‘* As the strictures upon Shaw’s conduct of the case were 
all based upon the belief in Webster’s innocence, or at least 
upon the ground that he had not been proved guilty, with his 
confession disappeared all reason for distrust in the verdict. 
One of the traducers of the Chief Justice was stricken with 
remorse, and wrote him a letter, this time signing his own 
name, expressing his sorrow that he had so maligned him. 
‘ Curious, wicked man as I am,’ he declared, ‘ I will acknowl- 
edge myself wrong when convinced that I am so, and as 
our Maker has time and time again granted to both of us 
weak, erring mortals forgiveness for greater sins than the 
insult I perpetrated upon you, I therefore confidently appeal 
to your good sense to forgive my rudeness.’ 

‘¢ In pronouncing sentence upon Webster, the Chief Justice 
alluded to the painful necessity which fell upon him of 
voicing the dread doom of the law upon one whom he had 
met in friendly and social intercourse. Dr. Webster had 
been a professor at Harvard for many years while the Chief 
Justice had served as Fellow and Overseer. At this moment, 
when h@® pronounced the words committing to death the 
wretched man in the dock before him, it is no wonder that, 
as the Reporter states, ‘ the Chief Justice, with an utterance 
at times quite interrupted by emotion, addressed the prisoner.’ 
The only allusion made to former association with the con- 
demned man by his judge was this: 

‘* ¢Circumstances which all who know me will duly appre- 
ciate, but which may seem hardly fit to allude to in more 
detail, render the performance of this duty, on the present 
occasion, unspeakably painful . . . nothing but a sense 
of imperative duty imposed on us by the law, whose officers 
and ministers we are, could sustain us in pronouncing such a 
judgment.’ 
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‘¢ Judges, since his time, upon whom has fallen the solemn 
duty of pronouncing sentence of death upon wretches of 
whom they know nothing but evil, have shunned the task to 
the extent of imploring some colleague, of sterner stuff, 
to do the work. Had Shaw’s sense of duty been less pro- 
found, or had he been a weaker man, he would have availed 
himself of his acquaintance with the prisoner as a reason 
for declining to sit in the case. He did not waiver, however, 
in his determination to do whatever his obligation to the law 
demanded, and performed his office, with private feelings 
repressed, the embodiment of stern, impartial justice. 

‘**On August 30, 1850, Webster was executed at the jail 
in Boston.” 


By way of supplement, rather than of criticism, and in order to 
provoke further study by those interested, something may be 
added to what Judge Chase says in Chapter VI. in regard to the 
history of constitutional law in Massachusetts and of Shaw’s 
relation to it. On page 279 Judge Chase mentions the fact that: 

‘* A grand jury at Ipswich were so ‘ deeply impressed with the 
importance and value of the sentiments contained in the charge 
of His Honor Chief Justice Shaw,’ that they formally requested 
a copy for the press. The Chief Justice complied, and the charge 
was printed at the expense of the jurors.” 

This charge, the existence of which in pamphlet form is not 
generally known, has assumed considerable importance since the 
calling of the Constitutional Convention of 1917-1918 because 
of the discussions which take place from time to time as to 
whether the Constitutional Convention is a body contemplated by 
the constitution as a possible method of revision or amendment 
and the fact that the advisory opinion of the justices, reported in 
the 6th of Cushing in 1833, is commonly referred to as if it were 
an authority against the legality of the convention. If, however, 
one reads Shaw’s charge to the Essex Grand Jury in 1832, referred 
to in the passage above quoted, he will find stated in that charge 
very clearly and briefly Shaw’s views upon certain general ques- 
tions not discussed by the justices in their very guarded answer 
to a limited question reported in the 6th of Cushing. If these 
two documents are read together there is nothing to be found in 
them upon which to base an argument against the legality of the 
convention. These extracts from Shaw’s charge were reprinted 
in the ** Boston Transcript” of June 9, 1917, and form a part 
of the record of Shaw’s constitutional views. 
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In tracing the history of Shaw’s work in demonstrating the 
necessity and importance of the duty of the Court to test the 
constitutionality of statutes, Judge Chase in Chapter VI. states 
briefly the history of this matter along the lines laid down by 
Prof. James Bb. Thayer and supplemented by such books as 
Haines’ ‘*‘ The American Doctrine of Judicial Supremacy,” and 
other books. On page 149 it is stated that — 

‘* The extent of the power reposed in the courts under this prin- 
ciple, however, was probably never widely understood or appre- 
ciated until attention was directed to it by decisions in which the 
control was definitely and decisively applied.” And on page 153, 
‘up to the time of Shaw’s appointment to the bench, but one case 
had come before the courts of Massachusetts in which the Legis- 
lature had been held to have exceeded its powers,” the case 
referred to being Holden v. James, 11 Mass. 396, in 1813. 

I have stated elsewhere* my belief that the idea that the Court 
was expected to test and decide upon the constitutionality of stat- 
utes was much more familiar to Massachusetts men between 1780- 
1813 than has generally been recognized in the printed discussions 
of the subject, and that the historical importance of the charge of 
Chief Justice Cushing, brought to light by Chief Justice Gray in 
1874, applying directly as law the first sentence in the First Article 
of the Bill of Rights, has not received the attention which it 
demands in connection with the history of Constitutional law. 
Also, the case of Derby v. Blake, reported in the Columbian ‘‘Sen- 
tinel” in 1799, when Dana was Chief Justice, and recently 
reprinted in the supplement to Vol. 226 of the Massachusetts 
Reports, deserves attention as a case in which the Massachusetts 
Supreme Court applied directly the Constitution of the United 
States to a Georgia statute and decided that the Georgia act was 
unconstitutional, ten years before the Supreme Court of the United 
States decided the same thing in the case of Fletcher v. Peck. 

By Articles VI. and XI. of Chapter VI. of the Massachusetts 
Constitution of 1780, the duty was expressly imposed upon the 
Courts. The clear English of these articles has generally been 
overlooked in the discussion of this subject when it has been sug- 
gested that the duty of the Court was inferred and not expressed. 
That the duty might be expressed in different English is true — 
but when those two articles are read in connection with the 
Twenty-ninth and Thirtieth Articles of the Bill of Rights, [ chal- 
lenge any one to express the duty in clearer English. 





* “ Constitutional History of the Supreme Judicial Court of Massachusetts,’’ 2 Mass. Law 
Quarterly, 437-463, and see 3 Mass, Law Quarterly, 148. 
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The impression made upon my mind from such study of the 
matter as I have had an opportunity to make during the past year 
or two is that the idea of a government of laws centering about 
certain controlling principles which it was the duty of a court to 
apply directly as law, was planted in this country by the speeches 
and writings of James Otis, Samuel Adams, Joseph Hawley, John 
Adams, and their associates, which were circulated freely not only 
through Massachusetts, but throughout the other colonies from 1761 
up to the time of the Revolution; that the idea spread itself vigor- 
ously and was generally understood throughout Massachusetts ; that 
it was this idea which was in the minds of the Berkshire constitu- 
tionalists when they insisted in the language of their leader, 
Thomas Allen, on the formation of a ** compact” or constitution 
upon which they could rely against what they feared would turn 
out to be some aggressive form of tyranny of a legislature and 
other state officials sitting in the seaboard counties with power to 
govern Berkshire. They feared the seaboard counties in the 
long run almost as much as they feared George III., and they did 
not propose to consent to any arrangement which would leave 
unlimited power as a practical matter in the hands of the eastern 
counties as much as it had been in the English crown. It is gener- 
ally agreed that it was largely due to the insistence of the Berk- 
shire constitutionalists that the Constitutional Convention of 1779 
was called and the controlling ideas developed during the previous 
twenty years by James Otis and John Adams, which had taken 
root and grown up in the work of Thomas Allen and others, was 
expressly written down in the four controlling sections of the 
Constitution, the Twenty-ninth and Thirtieth Articles of the Bill 
of Rights, and the Sixth and Eleventh Articles of Chapter VI. 

I venture to say that few members of the Massachusetts Bar or 
of any other bar know what is contained in these two articles 
of the sixth chapter of the original Massachusetts Constitution or 
have considered their very carefully chosen words. I say this 
because I never read them thoroughly myself until within a com- 
paratively few months, and have met no one else who had. But 
John Adams, and everybody else in that convention who thought 
about the subject at all, must have known what those articles 
meant and the fact that they were intended to express a very 
familiar idea which was really one of the central ideas of the 
entire Revolution. 

As the services rendered by Thomas Allen and his associates to 
the people of the state, and indeed of the nation, are not generally 
realized or appreciated, a note is added below showing the evidence 
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of the fact that these Berkshire men made the American doctrine 
of Constitutional law, not merely a matter of abstract reasoning, 
but a condition precedent to the admission of the courts and state 
government in the county, twenty-three years before Chief Justice 
Marshall wrote his opinion in Marbury v. Madison in 1803. 

Accordingly, I believe that so far as Massachusetts was con- 
cerned, the idea that the Court was bound to read the Constitution 
before it read a single legislative word and to apply it directly as 
law, was both expressed and widely understood during the twenty- 
five years or so succeeding the adoption of the Constitution, and 
that men generally expected and were ready to insist, if they came 
into court, that the courts should perform this duty to protect 
their rights, even if they declaimed about it when their rights were 
not involved. Such a practical understanding means that it was 
generally understood that the Constitution was and was intended 
to be applied directly as law. The only intelligible meaning of 
the Berkshire movement from 1774 to 1780 is a practical desire 
for applied laws and not for abstract recitals of mere theoretical 
principles. They intended to restrain what they described as ‘* the 
seeds of tyranny deeply implanted” in ‘every man by nature.” 
It should also be remembered that William Cushing, who de- 
livered the charge above referred to in 1783, was one of the first 
appointees to the United States Supreme Court some time before 
Marshall was appointed Chief Justice. The writings of Jefferson 
between 1780-90 show clearly that he understood and approved 
of the idea. It is true that in the comparatively simple require- 
ments of government at that time it was seldom brought into play 
and, after the circulation of doubts during the Jeffersonian era as 
part of the politics of the first decade of the nineteenth century, it 
became necessary to re-explain to succeeding generations in Mas- 
sachusetts the reasons for the original intention expressed by the 
Constitution, the importance of which as a practical matter is as 
great to-day as it ever was. 

Accordingly, the service performed by Shaw in this connection 
was in explaining with convincing force to a later generation, 
when political conditions had changed, the soundness of the origi- 
nal plan and the meaning of a ‘‘ Government of laws.” 

There are other incidents in the story of the Chief Justice as 
told in Judge Chase’s book which warrant reference or quota- 
tion or discussion, if space permitted; but it is to be hoped that 
many men may read the book and have their interest excited to 
study further and reflect (to quote Judge Holmes) upon ‘‘ the 
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memory of an illustrious judge, . . . the court over which 


he presided and . . . the state that he helped to make 
great.” 


F. W. G. 


NOTE ON THE POSITION AND INFLUENCE OF THOMAS 
ALLEN AND THE ‘* BERKSHIRE CONSTITUTION- 
ALISTS ” FROM 1774 TO 1780 IN CONNECTION WITH 
THE MASSACHUSETTS CONSTITUTION. 


The following passages are taken from Volume I. of Smith’s 
‘¢ History of Pittsfield,” of which Chapters XVIII. to XX. may 
be referred to for fuller details of what took place : 


** While one class of minds was patiently and laboriously 
seeking material for the new structure in the treasured experi- 
ence of the past, another was seizing eagerly upon whatever 
in the more recent and popular essayists seemed sustained by 
facts and adapted to the desired end. It was the age of free 
thinking in political creeds, and of a chaos out of which some- 
thing very nearly perfect at last crystallized. The agitation 
and new thought developed by the writers of the day were 
not less indispensable to the grand result than were the 
researches of more scholarly statesmen. Between the two 
classes indicated, Rev. Mr. Allen occupied an intermediate 
position ; although his natural impulsiveness, as well as other 
influences, led him generally to adopt the most advanced theory 
of human rights. A republican by birth and education, he 
was an ardent one by temperament” (pp. 335, 336). 


In May, 1776, a petition from the town of Pittsfield, which was 
drawn by Thomas Allen, was sent to the General Court. The fol- 
lowing extracts are quoted from this petition : 


‘*To the Honorable Council and the Honorable House of 
Representatives of the Colony of Massachusetts Bay in 
General Assembly Met at Watertown, May 29, 1776. 

‘* The petition and memorial of the town of Pittsfield in 
said Colony humbly showeth, — 

‘“‘That they have the highest sense of the importance of 
civil and religious liberty, the destructive nature of tyranny 
and lawless power, and the absolute necessity of legal govern- 
ment to prevent anarchy and confusion. 

















THOMAS ALLEN. 


The fighting parson of Berkshire County, who fired the first shot at the 
Battle of Bennington—the leader of the ‘' Berkshire Constitutionalists '' who 
refused to allow the courts to sit in Berkshire until a constitution, or fund- 
amental law, was framed which the courts should apply directly as a test of 
legislation and legal government, thus establishing the American doctrine of 
constitutional law, not as a matter of abstract reasoning, but as a practical con- 


dition precedent to the administration of the government, twenty-three years 
before Chief Justice Marshall wrote his opinion in Marbury v. Madison in 1803 
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‘‘That from the purest and most disinterested principle 
and ardent love for their country, without selfish considera- 
tion, and in conformity with the advice of the wisest men in 
the Colony, they ordered and assisted in suspending the 
executive courts in this county in August, 1774. 


‘* That when they came more maturely to reflect on the 
nature of the present contest and the spirit and obstinacy of 
administration (p. 351) — 


‘when they further considered that the revolution in 
England afforded the nation but a very imperfect redress of 
grievances, — the nation, being transported with extravagant 
joy in getting rid of one tyrant, forgot to provide against 
another —and how every man by nature has the seeds of 
tyranny deeply implanted within him, so that nothing short 
of Omnipotence can eradicate them ; 

‘* That when they considered that now is the only time we 
have reason ever to expect for securing our liberties and the 
liberties of future posterity upon a permanent foundation 
that no length of time can undermine, — though they were 
filled with pain and anxiety at so much as seeming to oppose 
public councils, yet, with all these considerations in our view, 
love of virtue, freedom, and posterity prevailed upon us a 
second time to suspend the courts of justice in this county, 

‘* We further beg leave to represent that we are deeply 
affected at the misrepresentations that have been made of us 
and the county in the General Court as men deeply in debt, 
dishonest, ungovernable, heady, intractable, without princi- 
ple and good conduct, and ever ready to oppose lawful 
authority, as mobbers, disturbers of peace, order, and union, 
unwilling to submit to any government, or even to pay our 
debts; so that, we have been told, a former House of Repre- 
sentatives had it actually in contemplation to send an armed 
force, to effect that by violence which reason only ought to 
effect at the present day. We beg leave, therefore, to lay 
before your Honors our principles, real views, and designs in 
what we have hitherto done, and what object we are reaching 
after; with this assurance, that, if we have erred, it is 
through ignorance, and not bad intention. 

‘* We beg leave, therefore, to represent that we have 
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always been persuaded that the people are the fountain of 
power; that, since the dissolution of the power of Great 
Britain over these Colonies, they have fallen into-a state of 
nature. 

‘*That the first step to be taken by a people in such a 
state for the enjoyment or restoration of civil government 
among them is the formation of a fundamental constitution 
as the basis and ground-work of legislation ; that the appro- 
bation, by the majority of the people, of this fundamental 
constitution is absolutely necessary to give life and being to 
it; that then, and not till then, is the foundation laid for 
legislation. 

‘s We often hear of the fundamental constitution of Great 
Britain, which all political writers (except ministerial ones) 
set above the king, Lords, and Commons, which they cannot 
change ; nothing short of the great rational majority of the 
people being sufficient for this. 

‘*A representative body may form, but cannot impose 
said fundamental constitution upon a people, as they, being 
but servants of the people, cannot be greater than their 
masters, and must be responsible to them; that, if this 
fundamental constitution is above the whole legislature, the 
legislature certainly cannot make it; it must be the approba- 
tion of the majority which gives life and being to it; that 
said fundamental constitution has not been formed for this 
Province; the corner-stone is not yet laid, and whatever 
building is reared without a foundation must fall to ruins; 

‘¢ That a doctrine newly broached in this country 
that the representatives of the people may form just what 
fundamental constitution they please, and impose it upon the 
people . . appears to us to be the rankest kind of Tory- 
ism, the self-same monster we are now fighting against. 
These are some of the truths we firmly believe, 


** We beg leave further to represent, that we by no means 
object to the most speedy institution of legal government 
through this Province, and that we are as earnestly desirous 
as any others of this great blessing. 

‘That, knowing the strong bias of human nature to 
tyranny and despotism, we have nothing else in view, but 
to provide for posterity against the wanton exercise of power, 
which cannot otherwise be done than by the formation of a 
fundamental constitution (pp. 352, 353). 
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‘* What is the fundamental constitution of this Province? 
What are the inalienable rights of the people? the power of 
the rulers? how often to be elected by the people, etc? 
Have any of these things been as yet ascertained? Let it 
not be said by future posterity, that, in this great, this noble, 
this glorious contest, we made no provision against tyranny 
among ourselves. 

‘¢ We beg leave to assure your Honors, that the purest and 
most disinterested love of posterity, and the fervent desire of 
transmitting to them a fundamental constitution, securing to 
them social rights and immunities against all tyrants that may 
spring up after us, has moved us in what we have done. We 
have not been influenced by hope of gain, or expectation of 
preferment and honor; we are no discontented faction; we 
have no fellowship with Tories ; we are the stanch friends of 
the union of these Colonies, and will support and maintain 
your Honors in opposing Great Britain with our lives and 
treasure. But even if commissions be recalled, and the king’s 
name struck off them; if the fee-table be reduced never so 
low, and multitudes of other things be done to still the peo- 
ple, —all is to us nothing while the foundation is unfixed, the 
corner-stone of government unlaid. We have heard much of 
government being founded in compact: what compact has 
been formed as the foundation of government in this Prov- 
ince? We beg leave further to represent, that we have under- 
gone many grievous oppressions in this county, and that now 
we wish a barrier might be set up against such oppressions, 
against which we can have no security long till the foundation 
of government be well established. 


‘* We beg leave further to observe, that, if this honorable 
body shall find that we have embraced errors dangerous to 
the safety of these Colonies, it is our petition that our errors 
may be detected, and you shall be put to no further trouble 
from us; but, without an alteration in our judgment, the ter- 
rors of this world will not daunt us. We are determined to 
resist Great Britain to the last extremity, and all others who 
may claim a similar power over us. Yet we hold not to an 
imperium imperio; we will be determined by the majority. 

‘** Your petitioners, therefore, beg leave to request that this 
honorable body would form a fundamental constitution for 
this Province, after leave is asked and obtained from the 
Honorable Continental Congress, and that said constitution 
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be sent abroad for the approbation of the majority of the peo- 
ple of this Colony; that, in this way, we may emerge from a 
state of nature, and enjoy again the blessings of civil govern- 
ment. In this way the rights and blessings of civil govern- 
ment will be secured, the glory of the present Revolution 
remain untarnished, and future posterity rise up and call the 
Honorable Council and House of Representatives blessed ; 
and, as in duty bound, will ever pray. 


‘+ Attest: 































‘‘ IsraeL Dickinson, Town Clerk” (pp. 353, 354). 


In August, 1778, after the legislature’s attempt to frame a 
Constitution, which was subsequently defeated, a convention was 
held at Pittsfield which voted to request the several towns of the 
county to take a vote whether they wished the courts to be held 
in the county ‘before a Bill of Rights and Constitution were 
framed and accepted by the people.” . The result of this vote in 
the towns was in the negative by a large majority. 



















‘*The county having again, by decisive majority, refused - 
to admit the courts, the following gentlemen were appointed 
to draft still another petition for a constitutional convention: 
James Harris of Lanesborough, William Whiting of Great 
Barrington, William Williams of Pittsfield, Benjamin Pier- 
son of Richmond, and William Walker of Lenox. The peti- 
tion reported by them, like those which preceded it, recited 
the great military services of the county, its devoted faith- 
fulness to the patriotic cause, the’ readiness of the people to 
fly to the assistance of their brethren on every alarm, and 
their abhorrence of Toryism. It then proceeds thus : — 

‘*** Notwithstanding this our fidelity to the State and our 
exertions for the common cause, we have, by designing and 
disaffected men, been represented as a mobbish, ungovern- 
able, refractory, licentious, and dissolute people; as we con- 
ceive, on account of our not admitting the course of common 
law. 

‘¢¢ Tt is true we were the first county that put a stop to 
courts, and were soon followed by many others, — nay, in 
effect, by the whole state; and we are not certain but that it 
might have been as well, if not better, had they continued so, 
rather than to have law dealt out by piecemeal, as it is this 
day, without any foundation to support it; for we doubt not 
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we should, before this time, have had a bill of rights and a 
constitution, which are the only things we at this time are 
empowered to pray for. 

**¢ And we do now, with the greatest deference, petition 
your Honors, that you should issue your precepts to all the 
towns and places within this State called upon to pay public 
taxes, requiring them to choose delegates, to sit as soon as 
may be in some suitable place, to form a bill of rights and a 
constitution for this State ; without which we shall retain the 
aforesaid character, if grounded upon the non-admission of 
law, as abundantly appears to us this day by the yeas and 
nays from the respective towns we represent, taken in town- 
meeting officially called for that purpose, there being four- 
fifths of the inhabitants of said county against supporting the 
courts of law until a constitution be formed, and accepted by 
the people. 

‘*¢Tf this our request is rejected, we shall endeavor, by 
addressing the first Committee of Safety, etc., in this State 
and others, that there be a State convention formed for the 
purpose aforesaid. And, if this Honorable Court are for 
dismemberment, there are other States, which have constitu- 
tions, who will, we doubt not, as bad as we are, gladly 
receive us; and we shall, to the utmost of our ability, sup- 
port and defend authority and law, as we should, with greater 
cheerfulness, in the State to which we belong, were there any 
proper foundation for it. 

‘¢* We are, with all submission, your Honors’ youngest 
child, and are determined, to the utmost of our power to 
protect and secure our just inheritance, and hope our parent 
will graciously concur and assist, by granting this our request. 

*¢ ¢ And, as in duty bound, will ever pray.’ 

‘¢ This appeal tells its own story, and shows a very serious 
complication of affairs between the State and the county. 
The General Court gave its earnest attention; in September, 
appointed a committee to consider ‘ what was necessary to be 
done towards a new constitution,’ and immediately afterwards 
sent a deputation to meet the delegates of the Berkshire 
towns, at Pittsfield, ‘inquire into their grievances, and 
endeavor to remove them ;’ announcing to them, at the same 
time, the measures which had just been taken in regard, to 
granting their demand for a constitution, and assuring them 
that the committee to whom that matter was referred would 
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report upon it as soon as might be, and that it would be taken 
up at the next session (p. 362). 

‘* The expectation announced to the people of Berkshire 
by the legislative committee was realized; and at its next 
session, — that to which Messrs. Williams and Noble were 
accredited, — the General Court submitted to the people of 
the State the question whether they desired to have a new 
constitution, and, if so, whether they would have it framed 
by a convention chosen expressly for that duty. 

** So sluggish was public sentiment outside of Berkshire 
and Hampshire on this great matter, that nearly one-third of 
the towns failed to make any return of their vote ; and it was 
not until May that it was known that a majority had declared 
for a convention. 

‘¢ While uncertainty on this point continued to prevail, 
the day fixed for the new term of the Superior Court at 
Great Barrington approached; and a county convention met 
and adopted an address to the judges, written by Mr. Allen, 
and giving a brief résumé of the previous opposition to the 
courts, with the reasons which had induced it, showing that 
those reasons still existed, and closing as follows : — 

*¢* We are fearful of the consequences, should the opera- 
tion of the law take place upon the present foundation, 
especially if it should be attempted to be enforced by vio- 
lence, as some have insinuated ; which insinuations we hope 
will appear to be groundless, as they have very much exas- 
perated the people. We must, therefore, in duty to our- 
selves, our country, and our constituents, earnestly desire 
that your Honors would desist from attempting to sit in this 
county, until the explicit voice of the great majority of the 
free men of this State may be taken, by yeas and nays, 
respecting the validity of the present form of government, 
by whose determination, when explicitly and regularly known, 
we are determined cheerfully and religiously to abide.’ 

‘* Thus, again and finally, did the men of Berkshire rest 
the defence of their course — where they had first placed, 
and ever consistently maintained it— upon the absolute 
invalidity of government based on no explicit consent of the 
governed; . . . (pp. 364, 365). 

‘* Soon after these proceedings, it was ascertained that the 
voters of the State had decided for a convention; and it was 
called to meet on the first of the following September at 
Cambridge. 
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‘* Pittsfield had voted unanimously that it wished, not 
only a constitution, but a bill of rights ‘and that as soon as 
might be.’ It now chose Col. William Williams delegate to 
the convention, with the following committee of instruction: 
Valentine Rathbun, Thomas Allen, Eli Root, James Noble, 
and Lebbeus Backus. 

‘* Their report, prepared by Mr. Allen, was one of the 
most remarkable political papers which came from his pen, 
and offers a fitting culmination to the series whose introduc- 
tion here has been deemed essential. 

‘“*Tt must be remembered, in reading it, that the maxims 
laid down were not, in 1779, the accepted truths which most 
of them have become to later generations; for although 
some of them had already been incorporated into the new 
frames of government in Vermont, Virginia, and New York, 
and most of them had been more or less distinctly proclaimed 
by political writers, the sanctity which time has conferred 
upon them as well-defined propositions, integral parts of the 
Constitutions of Massachusetts and of the American Union, 
was yet to be attained. So that, while of course no claim to 
origination can be raised for this declaration of what Pitts- 
field desired to secure in the instrument which had so long 


been the star of her hope, no little political sagacity and 
right-mindedness must be inferred from the selection, out of 
the abounding dross, of so much which the test of experi- 
ence has proved pure gold” (pp. 365, 366). 


These instructions are too long to quote in full, but they con- 
tained, as already indicated, most of the ideas which were subse- 


quently adopted in the Bill of Rights and, among others, the 
following passages : 


‘* That no man’s property of right can be taken from him 
without his consent, given either in person or by bis repre- 
‘sentative; that no laws are obligatory on the people but 
those that have obtained a like consent, nor are such laws of 
any force, if, proceeding from a corrupt majority of the 
legislature, they are incompatible with the fundamental princi- 
ples of government, and tend to subvert it. 

*¢ On the whole, we empower you to act agreeable to the 
dictates of your own judgment after you have heard all the 
reasonings upon the various subjects of disquisition, having 
an invariable respect to the true liberty and real happiness of 
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this State throughout all generations, any instructions herein 
contained to the contrary notwithstanding. 


‘¢ THomas ALLEN, 
‘¢ Ext Root, 
‘¢ James NOBLE, 
‘¢ LepBEus Backus, 
‘¢-Committee. 
** Accepted. Attest: 
‘* Ext Root, Moderator” (pp. 366, 367). 


‘*We have few means of ascertaining what influence the 
town, by its action, had in securing the provisions which it 
desired, and which were finally placed in the Constitution. 


‘*Mr. Allen was . . . cognizant of the position of 
affairs in the convention as well as of the names of the com- 
mittee . . . and itis hardly conceivable that neither he 
nor Col. Williams, nervously anxious as both were upon the 
subject, placed at least the substance of the town’s instruc- 
tions in the hands of the committee, or of John Adams, who 
was commissioned by his associates to prepare the first draft 
of their work.” ‘ 
James Harris of Lanesborough and Capt. William Walker of 
Lenox, two other constitutionalists above mentioned, were dele- 
gates and members of the committee to draft the constitution. 


‘¢ The Bill of Rights and Constitution prepared by the con- 
vention were established by the people in May, 1780. 

‘¢ The vote of Pittsfield in its favor was apparently unop- 
posed and unanimous ;* although some of the provisions 
which it contained were at variance with the preconceived 
notions of its people” (pp. 369, 370). 





*“ The Constitution of 1780 was not permitted to have a fair trial before it was assailed 
by an opposition which, in 1786, culminated in the Shays Rebellion, —a popular convulsion 
which, although some of its features gave it a vraisemblance to the Berkshire troubles of 
1775-80, essentially differed from them in principle and character; the earlier agitation hav- 
ing, in behalf of constitutional liberty, resisted the imposition of a government without basis 
or limitation, while the latter sought, by force of arms, to reform real or supposed griev- 
ances, for which the Constitution just established by the people provided a sufficient rem- 
edy through ordinary legislation. 

‘* The one movement was an attempted imitation of the other by men who entirely mis- 
took its spirit and justification, or by demagogues who took advantage of the ignorance of 
others. But the resemblance of the two in some non-essentials, together with their prox- 
imity in time, will only serve to throw into stronger relief their intrinsic dissimilarity of 
character’ (p. 389). 
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The words in the Pittsfield instructions, ‘‘ Nor are such laws of 
any force,if . . . they are incompatible with the fundamental 
principles of government, and tend to subvert it,” as well as sev- 
eral passages in the earlier documents quoted, contain the whole 
doctrine of American Constitutional law, as it had been suggested 
by James Otis in arguing against the Writs of Assistance and as 
it was enunciated by John Marshall, twenty-three years later in 
Marbury v. Madison. The word ‘‘ corrupt” in the passage 
referred to is obviously not used in a narrow sense. It is used in 
the general sense of legislators who, whatever their motives, failed 
to understand or follow out justly the fundamental constitu- 
tional principles. Those clear-headed Berkshire men knew that 
a mistaken saint may do as much damage as a deliberate sinner, 
and they knew the great variety of men between those two 
extremes. They knew the importance of high constitutional 
standards for all kinds of men. 

The last paragraph directing Colonel Williams, the delegate to 
the Convention, ‘‘to act agreeable to the dictates of your own 
judgment after you have heard all the reasonings upon the various 
subjects of disquisition, having an invariable respect to the true 
liberty and real happiness of this State throughout all generations, 
any instructions herein contained to the contrary notwithstanding,” 
is of peculiar significance in these days. It shows that these rep- 
resentatives of Berkshire, who did so much to establish constitu- 
tional government in Massachusetts, did not believe that it was in 
the interest of genuine democracy or sound government for a 
delegate to a deliberative body, which was to represent and advise 
all of the people, to pledge himself irrevocably in advance not to 
learn anything from the discussion, either for himself or on behalf 
of his constituents, and not to exercise his best judgment in the 
interests of all, even if it was contrary, upon due consideration, 
to the instructions based on insufficient information or consid- 
eration of the group which elected him. 

The leader and his associates of the band of men who stood for 
the principles of constitutional government in this way deserve 
more recognition and appreciation from the people of the state 
and of the nation than they have thus far received. 

Accordingly, a portrait of Thomas Allen is reproduced with this 
note in order that hisface, as well as his work, may be better 
known. 
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